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Therefore, argumentthat the defendants’ iswe concludeN.H. at 482-88.
inclient at issue thisquestionin the context of the formernot relevant

interlocutory appeal.
ofbeyond scopetheparties argumentswe note that both madeFinally,

transferred, here. Everittand we decline to address them Seequestionsthe
(2007).Co., 202,N.H. 207-08v. Gen. Elec. 156

VI

utilize theIn hold that the trial court’s decision tosummary, we
itsstandard to assess whether T&M under“practical consequences” legal

“former client” of CAS was correct. The trialownershipnew constituted a
erred, however, almostapplication by relyingin its of that standardcourt

todaythat new T&M’s is notexclusively upon finding primaryits business
sufficiently prior ownership.similar to its business conducted under We

CAS,trial that T&M is not a former client ofrulingvacate the court’s new
reconsider. remand forplaintiffs’as well as its denial of the motion to We

with thisproceedings opinion.further consistent

Vacated and remanded.

Duggan JJ.,Dalianis, Galway,and concurred.
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(Thomas Bocian, theattorney,E. onattorney generalA.Kelly Ayotte,
for the State.orally),brief and

Concord,defender, on theRothstein, ofdeputy appellateM. chiefDavid
defender, orally, for theLothstein,brief, appellateassistantand Theodore

defendant.

J.), theDUGGAN, Superior (Hampsey,trial in the CourtjuryJ. After a
Duran, RSA 630:2defendant, manslaughter.was convicted of SeeDiego

(2007). conviction, presentedthat the StatearguingHe hisappeals
liability.jury accomplicea instruction onsupportevidence toinsufficient

(2007). decision to626:8, the trial court’sappealsIII He alsoSee RSA
he spentconfinement credit timepretrialthe calculation of hisexclude from

(2007);651:3,1 651-A:23RSAextradition from Colombia.See RSAawaiting
(2007). in in and remand.part, partaffirm reverseWe

defendant,2002,in In thethe record. Octoberfollowing appearThe facts
Franknational, in Zulkerine Torres andlivingwas Nashua.a Colombian

theby Concepcion.in Simon Onlived next door a house ownedLedesma
Casa,26, to Tu ainvited the defendant outtheyof Octoberevening

club,the the defendant wasin Nashua. While atnightclubrestaurant and
(Otero), national. TheRivera another Colombianintroduced to Luis Otero

history animositya of towardregionswere from withdefendant and Otero
better, trading insultsother, region wasbegan arguingand over whicheach

to drinkarguing but continuedEventually, stoppedthe twoepithets.and
heavily.

Tutheir outsideLater, argumentand resumedthe defendant Otero
Otero, The defendantground.fell to theThe defendant whopunchedCasa.

on theOtero was stillConcepcion.the and returned withwent into club
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in onground alley. grabbed ledgethe The defendant onto a a wall and used
steady Concepcionit to himself as he on Otero’s head. admittedjumped

that his foot touched Otero’s head at some blood on shoe.point, leaving his
ConcepcionThe defendant and then reentered the club.

inside, Concepcion they somebodyBack told Ledesma had up,beaten
Later,if body.asked he wanted to see and him theshowed Ledesma saw

aConcepcion speaking groupwith of and motionpeople making stompinga
with his talking.foot while

A laterpatron alleyfound Otero in the and totold the owner call the
arrived, Ledesma,police. policeWhen the Concepcion and the defendant

alive,went out the back. The foundpolice Otero but unconscious. He died
about six weeks later. The medical examiner ruled the death a homicide

bycaused blunt force head resultingtrauma from at least two blows.
club,After Torres theleft she met ConcepcionLedesma and and drove

them party.to a then go buyLedesma asked her to cigarettes for him. En
route, she saw the givedefendant and to himstopped gota ride. He into the

car, tellingback of her her he did not want to sit in the front because people
were for him.looking When heard athey helicopter, he told Torres to drive
faster, thesaying helicopter lookingwas him justfor because he had killed

(son bitch).“hijothat puta”de of a He said he head,had struck Otero in the
himthrew a wallagainst and kicked him. He offered to show Torres the

shoes,blood on buthis she towas unable see. night,Later that Concepcion
passed out. Ledesma carried him home and noticed blood on his shoe.

assault,Some time after the the defendant went to a housefriend’s to
sleep and borrow money. friend,some speakingWhile with his he said that
he had somebody Later,killed in Nashua. he told another friend that he
had fightbeen in a with another Colombian punchedand had inhim facethe
and himkicked in the head. The defendant eventually returned to
Colombia.

Colombian authorities May 3, 2004,arrested him on on an international
arrest,arrest warrant. After his the defendant challenged his extradition to

17,2005,New Hampshire. On March granted extradition,Colombia and on
21, 2005,October the defendant was transferred from Colombia to New

Hampshire. The Nashua detective himaccompanying flighton his from
HampshireMiami to said,New testified that the defendant “That thing up

Nashua,inthere I was drunk and I had taking drugs.”been
At the trial,conclusion of the requestedthe State jurya oninstruction

court,accomplice liability.The trial objection,over the defendant’s gave the
instruction. The jury returned guiltya verdict on manslaughter. The trial
court sentenced the defendant to fifteen to inthirty years prison. During

sentencingthe hearing, arguedthe defendant spentthat his time awaiting
inextradition Colombia should pretrialbe credited toward his confinement.
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(1997), theHarnum, 142 195N.H.in State v.our decisionRelying upon
any priortime tocredit forconfinementpretrialto granttrial court refused

in This appealMiami.custody of the defendanttakingPolicethe Nashua
followed.

First, thatargueshearguments.makesdefendant twoappeal,On the
accomplicea instruction onjuryto supportevidencethere was insufficient

have been creditedSecond, argues that he shouldthe defendantliability.
from andawaiting extradition Colombiaconfinement whilepretrialfor his

in Hamum.to overrule our decisionasks us

I

must be uponbasedgive juryto a instructionjudge’sA trial decision
thatfindinga in favor of [instruction].”to rationalsupport“some evidence
omitted).(2008)28, ‘“SomeLarose, 33 (quotation157 N.H.State v.

Id. “To bea scintilla of evidence.”than a minutia ormeans moreevidence’
or the merescintilla, conjectural,be vague,evidence cannotmore than a

fact, qualityand of sucha but must be realthe existence ofsuspicion about
omitted). The decisionjudge’strial(quotationinduce conviction.”Id.as to

must,liabilityaccompliceinstruction onrequestedto the State’sgive
supportin atherefore, evidence the record tobased someuponhave been

accomplice liability.offindingrational
angive a instruction forjurydecision toreview a trial court’sWe

Lavoie, 542, 547152 N.H.exercise of discretion. State v.unsustainable
(2005). the trial court’s wasrulingmust show thatprevail,To the defendant

v.prejudice of his case. Stateor to theclearly untenable unreasonable
(2005).245,Yates, 152 249N.H.

part:in relevantprovides,626:8RSA

in the commis-accomplice personIII. A an of anotherperson is
of if:sion an offense

(a) facilitating thepromotingof orpurposeWith the
offense, personsuch othercommission of the he solicits

it, to aidagrees attemptsin or aids or orcommitting
it;committingin orperson planningsuch other

inof as set forthNotwithstanding requirement purposethe aIV.
III, a result an element ofcausing isparagraph particularwhen

causing is anoffense, in the conduct such resultaccomplicean an
offense, if he acts with theaccomplice in the commission of that

to result that isany, respectif with thatculpability,kind of
ofthe commission the offense.sufficient for
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State must proveThe the elements of both section III and IV.section
(2004).492,Anthony,v. 151 N.H.State 493-95 Section III contains dual

requirements that the the purposedefendant act with of thepromoting
commission of the actuallyoffense and that he solicit or aid or toattempt

Thus,aid another in prove accompliceits commission. to theliability, State
(1)provemust accomplicethat: the had the purpose to make the crime

(2)succeed; solicited,accomplice’sthe acts or attemptedaided to aid
(3)offense; IV,another in committing the and under accomplicesection the

shared the mentalrequisite state for the offense. atAnthony, 151 N.H.
493-95; Burke, 565, (1982);v. 122 Goodwin,see State N.H. 570 v.State 118

(1978).862,N.H. 866
The arguesdefendant there was no uponevidence which to base the

request for accomplicethe liability argues anyinstruction. He that
testimony Ledesma offered at trial about the defendant and Concepcion’s
complicity bywas rebutted Ledesma’s prior deposition testimony, leaving

jurythe to tospeculate anyas relationship arguesbetween the two. He that
theorythe throughoutState’s the case thewas that defendant caused

Otero’s death and the State never introduced evidence hetending to show
an accomplice Concepcion,was with while the defense argued Concepcion

had committed the crime alone.

begin by notingWe that even if the theoryState’s at trial onfocused
actor,the defendant as the primary we have previously determined that

theorysuch a puts the defendant on to apreparenotice defense toas
principal or accomplice liability. Barton, 391,v.See State 142 N.H. 395
(1997) (noting abandonment of common law distinctions between principal
and accomplice, and holding that indictment as a principal “is sufficient to
allow defendant to aprepare defense to the substantive foroffense

orprincipal accomplice liability”). The issue before us is whether there is
sufficient evidence to warrant an instruction on Theaccomplice liability.
fact that the primary theoryState’s at trial was that the defendant acted as
a principal changedoes not analysis.our

evidence,After thereviewing we conclude that there was “some
evidence” supporting First,all three elements of accomplice liability. the
State introduced evidence that the defendant had the purpose to make the

Goodwin, (defendant’scrime succeed. See 118 N.H. at 866-67 presence had
purpose ensuringthe of the crime succeeded by encouraging the other

offender). heConcepcion presenttestified that was when the defendant
kicked Otero and there was fromtestimony multiple thatwitnesses
Concepcion had blood on his shoe after the event. Ledesma testified that
Concepcion him “they”told had insomebody alley.beaten the The

arguesdefendant that this testimony bywas deposi-rebutted Ledesma’s
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thehowever, credibility ofgoes to theargument,Thistestimony.tion
evidence, not thetogivento thebeproper weightand thewitness

Huard,v.Stateto an instruction. Seeof the warrantsufficiency evidence
(1994) (“Common credibilitythe ofof256, sense evaluation259138 N.H.

The State thusjury.”).of theobligationthe andprovince... iswitnesses
ofalley purposein the for thethe defendant wasevidence thatintroduced

the firstsatisfyingmere bystander,and not as athe crime succeedmaking
element.

and the defen-thatSecond, Concepcionintroduced evidencethe State
up and down onjumpedand that the latteralley together,in thedant were

inIndeed, had struck OteroTorres that hehead. the defendant toldOtero’s
him. thehead, him wall kicked Such acts aidedagainstthe threw a and

offense, Burke, 122the element. Seesupportingthe secondcommission of
(defendant others,with wasrobbery when arrived570 aided armedN.H. at

wall,the leftto tear from andtelephonethreatenedpresent during robbery,
defendants).otherwith two

the defendantshowing thatFinally, presentedthe State evidence
mens for recklessness. See RSArequisite manslaughter,the reapossessed
11(c) (2007). above,1(b); 626:2, testimonythere was630:2, As notedRSA

head hejumped up and down on Otero’s asrepeatedlythat the defendant
was, therefore,alley. evidence” thatlay in the There “someunconscious

recklessly.the acteda conclusion that defendantsupportwould rational
or support-more than a minutia scintilla of evidenceBecause there was

it was not anrequirements accomplice liability,foring all three
judge to the instruc-giveof discretion for the trialunsustainable exercise

tion.

II

inthat should overrule our decisionarguesThe defendant next we
Harnum, confinement inpretrialhim to for histhereby entitling credit

awaitingwhile extradition.Colombia
Hampshirein aHarnum,In the was arrested Florida for Newdefendant

Hampshire,later to New tried andviolation and extraditedprobation
Harnum, The that aconvicted. 142 N.H. at 196. court held defendant

spent “awaitingfor that time andpretrial onlyreceives confinement credit
at“custody” Hampshirein of New authorities. Id.during trial” and the

197-98.
(1996)(1996) 651:3, I toandHarnum construed RSA 651-A:23 RSA

inonly spentis credit for timepretrialconclude that a defendant awarded
authorities, “awaitingand not thatcustody Hampshirethe of Newphysical

651:3,1, part:inRSA relevantprovides,extradition.” Id.
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All inactually spent custodythe time to the timeprior [the
defendant] is sentenced shall be credited in the manner set forth
in against imprisonmentRSA 651-A:23 the maximum term of that

imposed against any byis and minimum term RSAauthorized
6.651:2 or

added.)(Emphasis RSA provides, part:651-A:23 in relevant

Any prisoner who is to the prison, anyconfined state house of
correction, jailany any grantedor other place shall be credit

the maximumagainst both and minimum ofterms his sentence
equal daysto the number of during which the prisoner was

jail awaitingconfined in during priorand trial to the imposition
of anysentence and not under sentence of confinement.

added.)(Emphasis
Harnum uponfocused the phrases “awaiting induringand trial” RSA

651:3,651-A-.23 “in incustody”and Harnum,RSA I. 142 N.H. at 197-98.
trial,”Harnum reasoned that “awaiting by plain meaning,its could not

mean awaiting extradition and thus did not encompass the defendant’s time
awaiting extradition from Furthermore,Florida. Id. at 197. Hamum said
that a defendant received onlycredit so he “inlong as was custody.” Id. at
198. The defendant inwas not custody “for ofpurposes HampshireNew
law” while under authorityFlorida custodybecause the term “necessarily
presupposes a form of custody over which New canHampshire exercise its
control.” Id. at 198. The trial incourt this case reached the correct result
under inholdingour Hamum.

We do not lightly overrule a prior opinion. Alonzi v. Northeast
Co., (2008).656,Generation Servs. 156 N.H. 659 “The doctrine of stare

decisis demands in arespect society law,governed by the rule of for when
governing legal open case,standards are to in every decidingrevision cases

a judicialbecomes mere exercise of arbitrarywill with unpredictableand
Director, Vehicles, 502,results.” Jacobs v. N.H. Div. Motor 149 N.H. 504of

(2003) omitted).(quotation “Thus, when asked to reconsider a holding, the
isquestion not whether we novo,would decide the differentlyissue de but

whether the ruling has come be clearlyto seen so as error that its
enforcement was for that very reason atdoomed.” Id. 504-05 (quotation
omitted). Several inform judgmentfactors our of whether a decision has

(1)error,come to be seen including:as such an provenwhether the rule has
(2)to be simplyintolerable in defying practical workability; whether the

subjectrule tois a kind of thatreliance would lend a special hardship to the
(3)ofconsequences overruling; whether principlesrelated of law have so

far developed as have leftto the old rule than ano more remnant of
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(4) to beor comedoctrine; changed,facts have soand whetherabandoned
applicationrule of significanthave the oldas to robbeddifferently,seen so

omitted). ourguidefactors(quotationsat TheseId. 505justification.or
whollyfactor is determinative.singlebut nojudgment,

developmenttheis inconsistent withargues that HamumThe defendant
arule, that the fact thatis, arguesHeand as a unworkable.of the law

adoptingin favor of ourweighsallow creditjurisdictions suchmajority of
wasarguedhe that HamumAt alsotoday. argument,new rule orala

for futureprovide precedentand does not soundto its own factstailored
awaitingmeans that defendantsargues, HamumIn heparticular,cases.

sentencing hearings probationorhearings,causeprobablearraignment,
aretheybecausefor their confinementhearings would not receive credit

ofthe narrow confines the decision.“awaiting trial” withinnot
unworkable, providesas ithardlyisThe State that Hamumresponds

distinguishinginas to time will be creditedguidanceclear to courts what
argu-As for the defendant’sfrom trial.”“awaitingextradition”“awaiting

arguesjudicial proceedings, the Stateawaiting otherconcerningments
ourbearing uponhave noby other statutes and shouldthese are controlled

(2007) parolees).credit foranalysis. (concerning651-A-.19See RSA
be Wethe that Hamum should overruled.We with defendantagree

Weof law the Hamum court did not consider.principlesthere arebelieve
have to themajority jurisdictionsof decidedrecognizealso the vast

as lendprior holdingrelied our so tocontrary party uponand that no has
overruling.to the ofspecial hardship consequencesa

facts or understandperceive significantare sometimes able to“[We]
frompredecessor justify departuresandprinciples of law that eluded [our]

(1992).833, 866Casey,Planned v. 505 U.S.existing decisions.” Parenthood
Here, justified majority opinionthefrom Hamum is becausedeparture

651-A:23,inplain languagefull to the RSAgivefailed to consideration
inspentbe credit for time “theprisoner grantedstates that a shallwhich

.”corrections, or . . .any jail any placehouse of otherprison, anystate
added.)(Emphasis

dissenting thismajority opinions quote language,both the andAlthough
Instead,or to it relevant. Hamumanalyzesneither the text seems consider

651:3, I,custody” “awaiting“in in RSA and andlanguageon thefocused
so, custodyIn meanduring doingin RSA 651-A:23. it construed totrial”

awaiting awaitingand trial to excludesolely Hampshire custodyNew
analysis,of theBy linchpinthese definitions the itsmakingextradition.

injail any place” languageor other“anyno need to discuss thecourt saw
custodyThe the was irrelevant because the651-A:23. location ofRSA
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determining factor was who controlled the and thecustody status of the
however, I,defendant’s case. analysis, 651:3,This not read RSAdoes and

RSA 651-A:23 aas whole.
If correct,the majority’s reading is the oflegislature’s “any jailaddition
anyor other place” superfluous however,is language. legislature,The is

presumed not superfluousto use language. N.H. Ins. Guar. Ass’n v. Pitco
(1998).Frialator, 573, Thus,142 N.H. an578 thatinterpretation renders

statutory language andsuperfluous irrelevant is not a proper interpreta­
Harnum,Bytion. appraising irrelevant,this aslanguage failed to followthe

well-recognized rules of statutory interpretation.
statutes,When interpreting we look language itself,to the of the statute

and, possible,if construe that language according to its andplain ordinary
Victoria,meaning. 664, (2006).DaimlerChrysler Corp. v. 153 N.H. 666 We

pickdo portionsnot and choose languagethose of the we find controlling
not;and subvert those we do we read the statute as a whole. See id. willWe

neither consider what the legislature might have said nor add words that it
did not see fit to include. Id. Nor -willwe interpret statutory inlanguage a
literal manner readingwhen such a would lead to an absurd result. Great

(2008).O’Connor, 387,Traditions Home Builders v. 157 N.H. 388
651:3, I,RSA states athat defendant who is “in custody” “shall be

credited in the manner set forth in plainRSA 651-A:23.”Its language thus
directs one to RSA 651-A:23 to determine is eligiblewho to receive

turn,confinement 651-A:23,credit. inRSA states that “any prisoner who is
confined to . . . any jail anyor placeother shall be granted Bycredit.”
reading 651:3, I, isolation,RSA in Harnum “inconstrued custody” to

jailrender irrelevant the “any or otherany place” in RSAlanguage
however,statute,651-A:23.The makes no distinction between in-state and

custody,out-of-state nor does it distinguish between in-state and out-of-
jails.state We will not add that the legislaturewords did fitnot see to

include, nor delete those that it did.
Had the Harnum court properly perceived the significance of that

statutory it havelanguage, would been difficult to reach the result it did. As
Justice Powell wrote in his inconcurring opinion Monell v. Department of

York,Social Services City (1978),New 436 U.S. 658 “we owe somewhatofof
less deference to a decision that was rendered without benefit of a full

ofairing all the Monell,relevant considerations.” 436 U.S. at n.6709
(Powell, J., concurring).

Furthermore, Harnum’s ofinterpretation “awaiting trial” is the kind of
interpretationliteral Instead,that leads to an absurd result. we are

bypersuaded the dissent in TheHarnum. dissent stated:
majorityThe . .. that granting[reasons] credit to this defen-

dant requirewould of RSA by addingmodification 651-A:23 the
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assumptionThe unstatedextradition.”awaiting“whilewords
notion that oneis the debatabledichotomyputativethisbehind

Taken to“awaiting trial.”while“awaiting extradition”cannot be
todenyalso creditextreme, wouldmajority’s argumentits the

indictment,” or“awaiting arraignment,”“awaitingthose who are
toalways possibleIt iscompetencya determination.”“awaiting

andproceedingof a criminalpreliminary phasesomeslice off
Thistrial.”“awaitingnot spentthe time wasannounce that

has, however, bybeen eschewedofarbitrary labelsapplication
of a labelapplicationthatin as we have notedpast,this court the

to the defen-consequencediminish the event’snot alter ordoes
dant____Substantive periodof timeof the character theevaluation

awaitingspentthat timethe conclusionquestion compelsin
topriortheunder the control of Statespentextradition is time

trial, is therefore entitled to credit.and the defendant

J.,(Broderick, andHarnum, dissenting) (quotations142 N.H. at 200-01
omitted).brackets

it iswas flawed. Becausereading of the statutemajority’sThe
trial,”“awaitingthat a defendant istechnically only after indictment

inspent jailfor betweenpresumably not credit timegrantwouldHarnum
the makes little sense.readingindictment. Such a of statutethe arrest and

Rather, all time from the moment“awaiting during encompassesand trial”
In holding,and sothrough sentencing.the of the trialcompletionof arrest

jurisdictions that have decided thismajority ofjoin overwhelmingwe the
issue.

in circum­jurisdictions giveAt credit similarthirty-nineleast other
thus seen asthat Hamum’s rule should bearguesstances. The defendant

Jacobs, 149 N.H. atmore a remnant of abandoned doctrine.” See“no than
2003)(Nev.747, jurisdic­505; State, (listingn.7 theNieto v. 70 P.3d 748

tions). grantingthe ofmajority of states allow foroverwhelming“[T]he
awaitingin confinement while extradi­presentencecredit for time served

foreign incarceration is the offense forwhen the sole reason for thetion
Nieto,ultimately and 70 P.3dwhich the is convicted sentenced.”defendant

the issue since we decidedat 748. At least three states have decided
748;Harnum; Nieto, at State v.rejected Harnum. See 70 P.3dall three

(Kan. 1999); Curry 967Thompson,P.2d State ex rel. v.Cooper, App.990 765
(Or. 1998).Indeed, rejectedexpresslythe CourtSupreme522 NevadaP.2d

in Harnumstating, reasoning“thereasoning, [is]Hamum’s
Nieto, 70 atP.3d 748.unpersuasive.”
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Harnum,It of ofappears the court was aware some level disagreement
credit,ofproper scope pretrialover the confinement but the decision does

inrecognize virtuallynot that it alone such a result. The vastreachingis
support for confinement credit while extraditiongranting pretrial awaiting

a factor we in decision overrule Compareis consider our to Harnum.
Trust, 396,v. N.H. Mun. Ins. 147 403Prop.-Liab.Matarese Assoc. N.H.

(2002) into a other(taking majority jurisdictionsconsideration that of have
direction).an issue indecided one

case,Furthermore, in this no canparty reasonably argue they have
uponstructured their conduct in reliance pretrialdefendants not receiving

factor,credit while awaiting extradition. Under the second Jacobs we
inquire into “the a rule’s repudiationcost of as it would fall on those who
have relied onreasonably application.”the rule’s continued 505Casey, U.S.

fallingat 855. The classic category creatingcase into this is aone rule
context,within the commercial planning great“where advance of precision

obviouslyis most necessity.” case,a Id. In therefore,at 856. this reliance
a rule ofupon prior weighlaw does not against overruling Harnum.

Although stare decisis generally “has more in statutoryforce
analysis than in adjudication because,constitutional in situation,the former

legislature] can[the correct our mistakes through legislation,” that is not
always Monell,the case. 436 U.S. at 695. are mechanicallyWe tounwilling
apply the ofprinciples stare decisis to allowa decision that was wrong when
it was perpetuatedecided aas rule of law. id.See Neither will alwayswe
place on the ofshoulders the legislature the ourburden to correct own
error. See id. As Justice O’Connor wrote in Casey, there are ofsome cases
widespread in acontroversy which ishigh stepcourt asked to in and resolve

questiona of interpretation. Casey,See at505 U.S. 866. Once the court
law,a ruleissues of it will leave future politicalalterations to the branches

and their active constituents. It is in cases of such political importance that
a court must especially warybe of altering pressure.course under The

credit,ofgranting pretrial however,confinement is not such a case. isIt
neither a socially divisiveissue nor one acreating constituency on behalf of
which the legislature likelyis to act. These placecircumstances the burden
upon rectifythis court to its own error. We therefore overrule Harnum. As

noted,the Harnum if thedissent State to punishwishes defendants who
jurisdiction,flee the legislaturethe separatecan enact legal provisions. Cf.

642:6, (2007) (“AIRSA person is of an ifguilty offense he escapes from
custody.”).official
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the Newwas arrested wasthe defendantcase, the reasonIn this sole
therefore!, confinementshould, receive pretrialHewarrant.Hampshire

8,2004 arrest in Colombia.hisany jail Mayin afterspenthecredit for time

part;inpart; reversedinAffirmed
remanded.and

JJ.,Galway,C.J., concurred.Dalianis andBroderick, and
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