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(James C. onReno, Jeffrey SpearP Bassett andRA., ConcordOrr & of
brief, orally), the petitioner.Mr. Bassett forthe and

(BartonLLP, andMayerL. on the briefHatfield,& of ConcordUpton
respondent.for theorally),

(Lakeside),Hicks, appealsInc. anpetitioner, Lodge,J. The Lakeside
J.)(Abramson, a limitaffirming boat use onCourtSuperiororder of the

dock, Townby the of New LondonSunapee imposedLakeLakeside’s
(ZBA). regulationsthat andWe hold state lawAdjustmentBoard ofZoning

ZBA,by the and reverse.regulation imposedthepreempt
prop-Lakeside ownsrelevant facts.supports followingThe record the

The includespropertyLake waterfront.erty Sunapee’sin New London on
least theLakeside’s owners since atbya dock which has been usedprivate

1980s.
(Town), zoningenacted a ordi-Town of New Londonrespondent,The

ordinance)(the Lakeside’s lot within adesignatingin 1991nance 1991
London, N.H., Ordi-New Rev.OverlayLand District.” See“Shore

2006).(amended prohibitsThe the use ofXVI ordinancenances art.
compliancein with itsexcept“common areas” for lake accesswaterfront

D(3).§Id. A “common area”approval.with boardprovisions planningand
orby personsa of or more unrelatedgroup [three]is defined as one “used

association, of or moreorganization consisting [three]club orby an
“[a]nythat use of a commonThe ordinance also statesmembers.” Id.

subject specialto”shall bepurposesarea ... for business or commercial
E(3).§Id.exception.

Department ofHampshirefrom the Newreceiving approvalAfter
(DES), completed dock re-Lakeside substantialEnvironmental Services

that use intensified afterThe Town maintains Lakeside’sin 1995.pairs
renovations.these
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2002,In by multiple,the Town asserted that the use of Lakeside’s dock
the Lakeside maintained thatpersonsunrelated violated 1991 ordinance.

ordinance,the to thepredated appliedsuch use 1991 and New London
(Selectmen) for exemption, assertingBoard of Selectmen an that eleven

priorusers secured fifteen boats to the 1991 ordinance. The Selectmen
preexisting, nonconformingdetermined that no use existed.

reversed,and ZBA atappealed ultimately concludingLakeside the that
predatedleast four users the enactment of the 1991 ordinance. The

ruling interpreting permitSelectmen issued a the ZBA’s decision to three
to soughtowners and one non-owner use the dock. The abutters to enforce

declined,inrulingthis 2004but the ofciting claritySelectmen the lack from
the ZBA as how to Theproceed. appealedto abutters to the ZBA for
clarification.

2007,In that,ZBA bythe ruled usebecause Lakeside’s three owners
the 1991predated ordinance and because typically guests,users invite

(6) (6)may“there be no more than six users and six at the anyboats dock at
one time.” The ZBA rentingintimated that dock space scopeexceeded the

“personal”of the use asserted by Lakeside’s three superiorowners. The
court affirmed.

On appeal, Lakeside raises arguments,several but we onlyneed address
the preemption issue.

“Our of zoningreview board is Guydecisions limited.” v. Town Temple,of
(2008).642, 649157N.H. We will theuphold trial court’s decision unless the

evidence does not it orsupport it is legally erroneous. Id.
arguesLakeside that the Town’s ofapplication the 1991 ordinance is

unlawful because legislaturethe has preempted local regulation privateof
dock use for storageboat on Lake Sunapee. Lakeside topoints RSA
chapter 482-A, which it characterizes as a comprehensive regulatory
scheme governing designthe placementand of docks over State-owned
waters to achieve the goalState’s of uniform regulation. Additionally, it
argues that the State’s permission to inrepair the dock 1995 conflicts with
local regulation userestricting of the renovated dock.

The Town thatargues the State regulates only the privateconstruction of
docks, leaving to the Townthe toauthority regulate their use as extensions
of the land. It maintains dockthat users must cross the propertyshorefront
to access the dock. It asserts its in availabilityinterest the of parking and
bathrooms in addition to authority promoteits to environmental Itends.

holdingscites our municipalitiespermitting to create more restrictive rules
Finally, that,than the State. it argues by defining “wetlands” within RSA

(2008), legislature674:55 the tointended share concurrent regulatory
authority over wetlands regulation.
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thesix-user, was withinsix-boat restrictionruled that theThe trial court
(2003) Grayin v.47:17, our decisionVII andauthority, citing RSAZBA’s

(1999).Seidel, disagree.We143 N.H. 327

expressed byof statute asmeaningof the aare the final arbiterWe
Weare,v. 153Assoc. TownWeareLand Usewords of the statute itself.the of

(2006). one ofessentiallyis510, “The state issuepreemption511N.H.
— authority towhether localand constructionstatutory interpretation

law orenabling preempted by policy.”act is statezoningaunderregulate
(2004)Bethlehem, 606, 611150 N.H.v. TownCountryN. Envtl. Servs. of

omitted). or“Preemption implied.”bemay expressellipsisand(quotation
is actual conflict. . . there anpreemptslaw local law whenId. “State

municipalaId. “Aconflict exists whenlocal regulation.”between State and
or viceapermits prohibitsthat which State statuteregulationorordinance
ifaddition, local suchmay preempt regulationIn lawversa.” Id. State

nature of theveryorpurpose,” “[t]he“frustrates the statute’sregulation
regulation tomatter . . . exclusive statesubject demand[s]regulated

or interest.”necessary purposeto serve the state’suniformityachieve the
omitted).(quotationId.

toauthority “regulatemunicipalitieshas todelegatedThe State
(2008). district,overlayAn suchland uses. RSA 674:16and restrict” certain

ordinance, “that over oneby superimposed1991 is one isas that created the
. ... inimposes specified requirements. and . .zoningor more districts ..

the zone.” 10 P.applicable underlyingthose foraddition to otherwise
Zoning 53C.08[2][a],§Rohan, at 53C-444.90and Land Use Controls

(1999).364,Amherst,(2008); see, 144 N.H. 365e.g., Brewster v. Town of
area, municipality maythe a zone tonot preemptedthe state has‘Where

shorelines____” YOUNG, Law OF2 K. ANDERSON’S AMERICANprotect its
Zoning (4th 1996).9:13,§ at 144 ed.

that nonconformingassumed aparties proceedingsThe and below
Thus, is limited toinquirythe 1991 ordinance. ourpersonal predateduse

of Lakeside’s dock isattempt personallocal to usewhether the restrict
720,Falls, 150 N.H. 725Cherry Hamptonv. Townpermissible. See of

(2004).

acres, Sunapee,of of ten or more such as Lake isThe use lakes
resources,”State, RSAholds these “valuablebycontrolled the which

271:20, (1999);I RSA483-B:1, (2003), publicII in trust for use. See RSA
(The of the483-B:1, “jurisdiction publicthe to control the useII hasState

benefit.”). Thegreatest publicfor theadjacentwaters and the shoreland
a of “all usefulrights,of trust bundlepublicis the exclusive stewardState

458, (1900),Co., 70 N.H. 460SunapeeState v. Dampurposes,”and lawful
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rightthe law boat see v.recreationally,such as common to Hartford
Gilmanton, 424, (1958). 6101 N.H. 425-26 See WATERS ANDgenerally

Rights (Robert ed., 1991, vol.);repl.801-12 E. Beck 2005WATER Annota­
tion, Rights Fishing, Boating, Bathing, Lakes,the Like 57or in Inlandof

(1958).569,A.L.R.2D 577-78
(1993regulate rightNumerous statutes the ch.to boat. See RSA 233-A

2008) (“Access (1999 2008)Waters”);Supp.& to Public RSA Supp.ch. 270 &
(“Supervision Registration Motors;of Navigation; of Boats and Common

(1999) (“Useby Water”); Houseboats”);Carriers RSA ch. 270-A of RSA ch.
(1999) (“Abandoned (1999 2008)Boats”);270-B RSA ch. & Supp.270-D

(“Boating Safety Waters”);and Water on HampshireNew Public RSA ch.
(2001 2008) (“New&Supp. Act”);485 Hampshire DrinkingSafe Water RSA

(2001 2008) (‘Waterch. 485-A & Supp. Disposal”);Pollution and Waste RSA
(2001 2008) (“Controlch. 487 Supp.& of Marine Pollution Aquaticand

Growth”). statutoryThis broad framework is intended safeguard publicto
“in lightwaters of the fact that usescompeting enjoymentfor the of these

waters, if regulatednot for the users,benefit of all may diminish the value
270:1, (1999).beto derived from them.” IIRSA

waters,publicAs the steward of the safeguardsState the useright to
enjoy publicand bywaters avoiding piecemeal on-water regulation. See

General, 1989)Opinion Attorney 2,the No. (August0-87-067 (publicof
trust imposesdoctrine upon waters);limits municipality’s publicuse of see

(2001)483-B.T, II,also RSA IV (asserting State’s “interest in protecting
public waters of New Hampshire]”[the seekingand to avoid “uncoordi­

nated, unplanned piecemeal shorelines”);and development the state’salong
482-A:14-b, (2001)IIRSA (allowing municipality petitionto superior court

for as remedyenforcement the for chapter 482-A,violations of RSA and
ofrequiring petitionnotice such the generalto theattorney and DES

commissioner, may“who take such steps theyas deem tonecessary ensure
enforcement”).uniform statewide is judgmentNowhere the ofperemptory

the legislature expressedbetter in 483-A,than chapterRSA creating the
(LMPP)Lakes Management ProgramProtection and theordering “devel­

op[ment guidelinesof] detailed for coordinated lake management and
protectionshoreland plans together implemen­with recommendations for

483-A-.7,1 2008).tation.” RSA (Supp.

In to enjoyingaddition the common law toright recreationallyboat
in Sunapee,Lake appearsLakeside to own the rights accompanyinglittoral
its waterfront lot. “Littoral rights are property rightsincidental associated

Croteau,with ownership property.” 320,of lakeshore Donaghey v. 119 N.H.
(1979).323 While the State holds totitle the bed of the great ponds, State

92, (1954),v. Company, 99 N.H. 97 “littoral owners have rightsStafford
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v.Sundellpublic generally.”of thethan thoseare more extensivewhich
omitted).(1979)839, (quotationN.H. 844London, 119NewTown of

toadjacentwatersoccupyuse and theright... the to.. . include“These
Id.; see alsovariety purposes....”for of recreationaltheir ashore Stafford

however, always subject“arerights,at 97. Such littoral99 N.H.Company,
inreasonably theto themthe State controlright ofparamountto the

classification, and otherhealthstorage andof waternavigation,interests
97; 483-A:3at also RSACompany, 99 N.H. seepurposes.”public Stafford

(2001).

that, permittingby expresslywe first observebackdropthisAgainst
1995, imprimaturhas placedin the itsto its dock StaterepairLakeside

Presumably,boating. thepersonaldock forthe use of Lakeside’supon
in process.this Seeopportunity participateof its toTown received notice

2008). of482-A:3, connotes use. Construction(Supp.I ConstructionRSA
permit.a DES See RSAwithoutpublic prohibitedon waters isdocks

2008).1(a) 483-B:9, 11(c)482-A:3, 2008); (Supp. chapterRSARSA(Supp.
See RSAsiting requirements.and construction482-A detailedprescribes

(2001). additional482-A:3, prescribeDES administrative rulesXIII The
Rules, (“Configuration”),Env-Wt 402.01N.H. Admin.restrictions. See

(“Setbacks”).(“Dimensions”),402.03 402.04Space”),(“Navigation402.02
require-regulations prescribe frontagethe administrativeImportantly,
feet ofseventy-fivefor with more than“boating slip” lotsperments

infrontageshoreline order

safety navigation,andcongestion, improve publiclessen[t]o
values, area forsufficientneighboring property provideprotect

facilities, provide area for boat maneu-adequateofconstruction
health, safety welfare.vering, generaland andprotect

added);Rules, N.H. ADMIN.402.13 (emphasesN.H. ADMIN. Env-Wt cf.
feet ofRules, seventy-fiveto lots less than402.12 with(applicableEnv-Wt

frontage).

rightthe torepairthe to its dockpermissionfind withinimplicitWe
—docking aboatingfor and boatrepaired personaluse entire dockthe

CountryN. Envtl.rights.law and littoralclear of its commonexercise Cf.
preempted localServs., (holding chapterat 615 that RSA 149-M150 N.H.

goals,achieve broadregime soughtthe toregulation regulatorybecause
construction,“design,detailedpower prescribedto andDESdelegated

facilities); v. Cityforclosure” standards Wassermanoperation and of
(ordinance(1984) ofLebanon, 538, preventing124 reconstructionN.H. 543
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(“Alaw); Rohan,preempted 36.02[l][b],§dam state 6 atby supra 36-27
municipality prohibit permittednot . . amay expressly by. use state
statute.”).

statutoryThe scheme theregulating “mooring” of watercraft
further expectation privatereveals the State’s that dock will makeusers

docking.of the entire for personal boatinguse dock and See RSA 270:59-:72
(1999 2008).& Supp. The of 270 toprovisions chapterRSA are intended

jurisdiction publicto control the use of the greatest“maintain[] waters for
benefit,” (1999),270:60,1(a)public byRSA thecurtailing prolifera­“undue

1(c)270:60, (1999).of moorings,”tion RSA The ofdepartment safety is
charged issuing mooring permits Sunapee. 270:61,-with on Lake See RSA

2008); RULES,I (Supp. see also ADMIN.N.H. Saf-C 408.04. Individual
mooring permit theapplications require applicant to list the andlength

existingwidth of docking togetherstructures with the of boatingnumber
slips explain whyand they are insufficient to meet the user’s need. See N.H.

Rules, 408.05(a)(1),Admin. 408.06(b)(12)-(13), (15)(d)(1).Saf-C These
provisions impel private dock users to exhaust available watercraft storage

seekingbefore a mooring permit.

(2008)argues 674:21,The Town I(j)that RSA allows additional
municipal regulation privateof Lakeside’s dock. disagree.We See JTR

v. Colebrook, 767,Colebrook Town (2003);149 N.H. 770-72 3 A. H.of
Rathkopf Rathkopf’s Zoning Planningal.,et The Law of and

48:16, (2008) (“Local§ at 48-37 to -38 regulationcontrol and of navigable
law.”).waters within a state often preempted byis state But 150Cherry,cf.

at 725N.H. (declining ordinance,to address validity of but thatstating
DES permit does not prove compliance with ordinance and that “munici­
pality is not estopped creatingfrom more restrictive forrules wetlands
issues than requiredthose by the Wetlands Board” (quotation and brackets
omitted)); 491, (2007)Anderson v. Motorsports Holdings, 155 N.H. 501
(quoting fromlanguage inCherry rejecting processdue argument).
Although the ZBA has authority (2008),broad to act under RSA 674:33 see
Ouellette v. Town Kingston, 604, (2008),157 N.H. 610 it acted ultra viresof
by imposing six-user,the six-boat limit upon Lakeside.

Whether the ZBA acted with authority requires examination of
whether the conditions on withinuse the 1991 ordinance toapply personal
boating six-user,and boat Thedocking. six-boat limit was attemptan to

—define reasonably a grandfatheredrestrict onlyand/or use one asserted
after the Townmaintained that Lakeside provisionshad violated the theof
1991 ordinance restricting the number of non-related waterfront lot users.
Although we have expressly permitted a ZBA to define and constrain
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Windham, 488,142 492N.H.uses, Peabody Townsee v.nonconforming of
District, 460, 464101 N.H.(1997); Little Boar’s HeadRealty Co. v.Vlahos

authoritywith, thefrom, is coextensive(1958), derives andauthoritysuch
use thenonconforming isbecauseunderlyingthe ordinanceto enact

1(a)674:33, powerhas to(zoning boardRSAregulation.ofbyproduct Cf.
any zoningof“in the enforcementallegedif errorappealshear and decide

493674:16”); 142 N.H. atPeabody,to RSAadopted pursuantordinance
nonconformingto(“[T]he is reducezoning regulationsofpurposeultimate

asconformity quickly possible.”).to asuses

onlyin that cities and towns have“It is this Statewell established
v.by legislature.” Dugas Towngranted to them thepowers which arethose

(1984). legislative175, specificTown lacks125 181 TheConway, N.H.of
authority necessary toright to boat. Such isuponto theauthority infringe

thepublic Opinionwithin waters. Seeregulationson-waterenact of
if localGeneral, requiredauthorizationsupra (specific legislativeAttorney
water);in ofupon rightstrust bodiesinfringes publicactionmunicipality’s

Rights, authorityof(legislative grantat 807supraand6 Waters Water
trustpublic rights);action interferes withmunicipality’sifrequired

576, Div.), denied, 27Vecchiolla, appeal(App.578Erbsland v. 313 N.Y.S.2d
(1970) not extendzoning power did(holding municipality’sthatN.Y.2d485

jurisdiction and“are the soletheybecause withinnavigableinto waters
York”).the State of Newcontrol of

674:21,RSAby invokingthe 1991 ordinanceThe Town enacted
land controls” todevelopa of to “innovative useI(j), authoritygrant

LOUGHLIN, HAMP­objectives. See 15 R Newaccomplish environmental
Planning Zoning 15.07,§and at 89-90Practice, Land UseSHIRE

2007) legisla­land use control(describing inception of innovative(Supp.
tion). measure, under RSAauthorityof the Town’sany the boundariesBy

(2008),(2008) drawn, 674:16,674:21, II topreciselynot see RSA butI are
authority incidental to shorelandgeneralthe statute conferssay that

docking uponand State-ownedpersonal boatingto boatprotection regulate
Assoc.,Land 153beyond logic.See Weare Uselanguagewaters stretches its

...”);(‘We a result.interpret a statute to lead to reasonableN.H. at 511
Colebrook, N.H. at 771.149JTR

retained, shorelandstatutory grantclearest of localPerhaps the
the Shoreland Protec­Comprehensiveis found withinauthorityprotection

483-B, forthe minimum standardsAct, RSA which setschaptertion
(2001), topermits municipalities483-B:2 andsee RSAprotection,shoreland

are RSAstringent.”. . . which moreuse control ordinances“adopt land
Marino, 155 N.H.Envtl. Servs.v.483-B:8,1 (2001); Dep’talso N.H.see of
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(2007)709, upholding constitutionality713-17 of(discussing and RSA
483-B). however,483-B,chapter chapter any provisions regulat-RSA lacks

the for boat ofing boating docking partuse of docks or as shoreland
(2001 2008).protection. ch. & theSupp. legislatureSee RSA 483-B “Had

itpermit municipalities regulations],intended to to enact could have[such
Colebrook,JTR N.H.explicitly done so.” 149 at 771-72.

DES guidelines “onlyThe state that the federal... and state ...
governments] the authority impose regulations” uponha[ve] to on-lake
State-owned water dockpublic regulationsand that and aremooring

management.considered “on-lake” The N.H. Guidelines for Coordi­
Mgmt. (DESnated Lake 2008),and Shoreland Prot. Plans 53-54

available at http://des.nh.gov/organization/commissioner/pip/publications/
Indeed,wd/doeuments/nhdes-wd-08-8.pdf. vesting localities with broad

authority piecemealto enact regulationon-water of boatingrecreational
and boat woulddocking threaten the State’s need forand desire uniform
regulation, which is expressly manifested within the broader statutory
scheme regulation ofgoverning public waters. “The willlegislature not be
presumed extent,to an act...pass to annullifying, appreciable the purpose

Assoc.,of 511-12;the statute.” Erbsland,Weare Land Use 153 N.H. at 313
N.Y.S.2d at (allowing regulate578 tomunicipality navigable waters owned
by the state have“would the effect nullifying rightsof which the State has

authority ROHAN, (“[Munici­§the 6grant”); 36.02[1][a],to 36-25supra at
pal zoning ordinances cannot the purposefrustrate or implementation of a
general or special law enacted stateby legislature.”); Rathkopf,the 3

(“[L]ocalsupra at regulation48-37 .of wharves . . not bemay exercised
contrary to statutory provisions policy.”).state or

VII,47:17,RSA relied the trialupon by court in rejecting Lakeside’s
preemption argument, grants only the regulatetowns toauthority public

47:17, VII;docks. See RSA 143 N.H. atGray, 330. Consistent with our
rules interpretation,well-established of statutory we do not find within

47:17,VII,RSA implied local toauthority regulate privatethe ofuse docks
personal boatingfor or publicboat ondocking Josephwaters. St. Hosp. of

(1996)Rizzo, 9, 11-12Nashua v. 141N.H. expression(“Normally the of one
thing omitted)).in a impliesstatute the ofexclusion another.” (quotation

assertion,toContrary the ZBA’s statutorythe definition of
“wetlands,” within the provisionsfound landauthorizing regula­local use
tion, not, itself,does by suggest authoritylocal regulate personalto boating
and onboat docking 482-A:2,waters held in trust for the public. See RSA

2008) (“X (Supp. ‘Wetlands’ areameans an that is orinundated saturated
by groundwatersurface water or frequencyat a and duration sufficient to
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a ofprevalencesupport,doesthat under normal conditionsandsupport,
conditions”). Thelife in soilfor saturatedadaptedvegetation typically

wetlandeither to facilitatehave “wetlands”could definedlegislature
of exclusivesphere anyoutside theregulationlocal wetlandor forsetbacks

v. TownFamily Realty TrustBlagbroughregulation.wetland SeeState of
(2006) local234, may adopt(“MunicipalitiesWilton, 153 N.H. 238

in the State’sareas outsideprotectionfurtherto wetlandordinances
localwith(examining complianceat 725Cherry, 150 N.H.regulation.”);

(“LocalRATHKOPF, ofordinance); regulationatsupra3 48-37wetlands
law.”).in conflict stateis when not direct withpermittedwetlands

in thisconclusion, the issues raisednot reach otherour we doGiven
appeal.

Reversed.

Duggan Galway,Dalianis, JJ.,Broderick, C.J., and concurred.and
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