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in that notconduct wasengagedor and thusgratification”of sexual arousal
Thus, preventnot theholding todayour willconstitutionally protected.

the acts areeven whencontinuing prosecute prostitution,from toState
videotaped.

fiftyto dollarsHere, pay perthat the defendant offeredC.H. testified
in this record as to theonlymake The evidencepornography.”hour “to

Moreover,make thepornography.intent that he intended todefendant’s is
doubt, thatbeyond a reasonable“provedtrial court found that the State

hour,that an tocouple] money,to ispay [theoffered[the defendant] $50
sexually penetrate [C.H.]in That is wouldengage penetration. [J.S.]sexual

was, therefore, finding byThere no the trialvideotapedhe them.”while
illegitimateto make a movie was for anrequestcourt that the defendant’s

645:2,Thus, thatprovethe defendant has met his burden to RSApurpose.
1(f) to the facts of thisunconstitutionally applied specificoverbroad asis
case.

Constitution, not addressIn of our under the State we needlight ruling
Ball, 124under the Federal Constitution. Seeargumentsthe defendant’s

N.H. at 237.

Reversed.

GalwayBroderick, Dalianis, Hicks, JJ.,C.J., and concurred.and
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(ThomasNourie, P.A.,&Wiggin of Manchester PappasJ. & a. on the
brief, and Mr. Pappas orally), plaintiffs.for the

Clauson Atwood & ofSpaneas, (GeorgeHanover E. on theSpaneas brief
orally),and for the defendants.

BRODERICK, C.J. This case comes before us on interlocutory appeal from
order, J.)8,an bysee SUP.Ct. R. the Superior (Vaughan,Court adenying

motion filed by plaintiffs, Jeffrey Goodrich,the Peterand that tosought
disqualify the firmlaw of Clauson Atwood & Spaneas from representing the
defendants, Goodrich,Morgan Crystal AttorneyGoodrich and K. William
Clauson, in the litigation.instant Two questions were transferred:

err,A. law,Did the trial court as a matter of [by] applying
incorrect legal[an] standard whetherdetermining[in]

defendants’ legal counsel should disqualifiedbe where
defendants’ counsel had previously represented one of

plaintiffsthe in the same matter?

B. Did the trial court err as a law[,matter of fact and when
thatit] determin[ed] there was no attorney-clientvalid

betweenrelationship defendants’ counsel and the corpo-
rate plaintiff based upon findingits that the nature of the
corporate plaintiffs business today is not sufficiently
similar to the nature of its business under its prior
ownership when representeddefendants’ counsel the
corporate plaintiff in the same matter?

We answer the inquestionfirst the negative, the second inquestion the
affirmative, and vacate both the trial court’s order thedenying plaintiffs’
motion disqualifyto and its order thedenying plaintiffs’ motion to
reconsider. We remand for further proceedings consistent opinion.with this

I

The arefollowing facts taken from the interlocutory statement,appeal
see Alonzi v. Co.,Northeast 656, (2008),Generation Servs. 156 N.H. 657

order,from the trial court’s or from our prior opinion the sameinvolving
parties, Goodrich, (2003).T&M Assocs. v. 150 N.H. 161 The plaintiffs are
the sons of defendant Morgan currentlyGoodrich and corporateown the

Associates,plaintiff, T&M Inc. CrystalDefendant Morgan’sGoodrich is
wife, and defendant attorneyClauson is an at firmthe law of Clauson
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(CAS). three defendants and is thetheSpaneas representsAtwood & CAS
toplaintiffs disqualify.firm that the seeklaw

firm known as1987, fifty surveyingof a smallMorgan percentIn owned
Peter, and three otheryear, Morgan, Jeffrey,Inc. ThatSurveying,T&M

Associates,plaintiff T&M Inc.company,to create a neworganizers agreed
(T&M), surveyingof and services.range engineeringto a broadprovide

theagreed Morgan purchaseof T&M that wouldorganizersThe six
Inc., ofSurveying, fifty-one percentof T&M transferoutstanding shares

remaining forty-nine percent.retain theJeffrey,T&M stock to andplaintiff
to invest inprofits MorganT&M’s were entrusted toBy agreement,

organizers. Morgan,accounts for the benefit of each of theretirement
directors of T&M from 1990Crystaland served as the board ofJeffrey

2000.until December
1994, agreementIn and his two sons entered into a writtenMorgan

fifty-one percentthat transfer ofconfirming agreement Morganthe earlier
further that would transferJeffrey, agreeing MorganT&M’s stock to and

at a determined.remaining forty-nine percent pricethe to Peter to be
1998,In and PeterMorgan agreement. Jeffreydid not honor the he told

company’sall as well as all of thethat he had retained of T&M’s stock
November, agreedIn and his two sonsprofits Morganfor his own benefit.

bythe of his shares in T&M the end of 2000.negotiate purchaseto and sale
unsuccessful, thethey agreedIf were to revert to terms ofnegotiations

2000,an Inagreement earlytheir 1994 with amendment. December
directors,Jeffrey from T&M’s board of and laterMorgan removed

later,A theappointed Attorney replacement.Clauson as his son’s week
Clauson,board, and voted toMorgan, Crystalwhich now consisted of

from employment.terminate both sons T&M’s
brought equity against Jeffrey alleging,T&M then an action and Peter
things, they misappropriated companyother that had funds. Theamong

counterclaimed, contract, prom-breach ofalleging misrepresentation,sons
2001,Inissory estoppel quantum February Jeffreyand meruit. and Peter
T&M, Crystalthe underlying appeal against Morgan,initiated civilsuit this

Clauson, that the vote of the board of directors to terminateclaimingand
inemployment fiduciarytheir was breach of each board member’s duties.

final of action.stayed pending equityThe suit was resolution the CAS
2002,T&M in both the action and the civilaction. In therepresented equity

Jeffreytrial court T&M’s claims and ruled in favor of andequitydismissed
counterclaims, $1,600,000inawarding approximatelyPeter on their them

The trial decision affirmed on T&Mdamages. appeal.court’s was See
Assocs., Morgan Crystal150 N.H. at 166. and thereafter initiated bank-

bankruptcy granted summary judgmentand the courtruptcy proceedings,
ofJeffrey involving Morgan’sin favor of and Peter on civil claims breach
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2004,In enteredagreements. superiortheir 1994 and 1998 the court
December,Thatjudgment against Morgan Morganon the same claims.

Peter laterJeffreytransferred T&M’s stock to his sons. and dismissed
2001,inoriginallyT&M a in the filed andpresent litigation,as defendant

(Hereinafter, Morgan’s ownershipadded it as a T&M under isplaintiff.
T&M,” Jeffrey ownershipreferred to as “old and T&M under and Peter’s

T&M.”)is referred to as “new
2007,in anDuring deposition Attorney Januarya of Clauson he asserted

attorney-client privilege for certain conversations he had had with old T&M
InMorgan serving April, plaintiffsand while as their counsel. the moved to

disqualify Morgan, CrystalCAS from further of andrepresentation
pursuantClauson to Rule 1.9 of the New Rules of ProfessionalHampshire

Conduct, that aalleging CAS had conflict of interest due to new T&M’s
point, representedstatus as a former client of the law firm.At that CAS had

years.the defendants for more than six The trial court denied the plaintiffs’
motion, T&M, Peter,ruling by Jeffreythat new then owned and was not a
former client that attorney-client privilegeof CAS and the had not

from in Morgantransferred old T&M to new T&M the stock transfer from
into his sons 2004.

II

inAttorneys dutythis state owe a to former clients to preserve
Theyconfidences. also owe a ofduty loyalty. Cnty. Reg.Sullivan Refuse

(1996).Acworth, 479,Dist. v. Town 141 N.H. In particular,483 theof
1.9(a)applicable version of Rule of the New ofHampshire Rules Profes­

sional Conduct provides that:

A who inlawyer formerly representedhas a client a matter shall
not thereafter another inrepresent person the same or a substan-
tially related matter in that person’swhich interests are materi-
ally adverse to the interests of the former client unless the former
client knowledgeconsents after consultation and with of the
consequences.

1.9(a) (amended 2007). 1.9(a)N.H. R. Prof. Conduct While Rule was
2007,amended in changethe is not relevant to this appeal. We have

1.9(a)established the following test under Rule to determine whether a
conflictdisqualifying of interest exists:

First, attorney-clientthere must have been a valid relationship
Second,attorneybetween the and the former client. the interests

of the present materiallyand former clients must be adverse.
Third, consented,the former client must not have in an informed
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current mattermanner, Finally, therepresentation.to the new
related.substantiallymatter must the same orand the former be

omitted) (decided(citations under141 N.H. at 481-82Cnty.,Sullivan
version). of Rulea that all of the elements“[Ujpon finding [former]former

satisfied, attorneythat theirrebuttably presumehave been a court must1.9
in Id. at 483.representation.”confidential information the formeracquired

mandatory.”then Id.“Disqualification becomes

designed protectThe rule is to “a client’s secretsdisqualificationof
possibility theyeven the that will subse­by preventingand confidences

Tekni-Plex,litigation.”the client in related Inc. v.quently againstbe used
(N.Y. 1996).Landis, 663, Disqualification,N.E.2d 667Meyner and 674

however, favoring party’s rightthe a togeneral policy“conflicts with
choice, deprivesof and it current clients of anrepresentation by counsel

Id.; v.attorney particular McElroyfamiliar with the matter.” see also
(1987).382, must, therefore,N.H. 390 seek to ensure thatGaffney, 129 We

loyalty by lawyers compromised,the trust and owed to their clients are not
of to counsel of theirpreserving ability freely engagewhile the clients

See, Gainesville, 988 F.e.g., Supp.choice. Ramada Franchise v. Hotel of
(N.D.1460, 1463-64 1997); Amundson,Federal Ins. v. 682Deposit Corp.Ga.

(D.981, 1988); 640,F. In I B.R.Supp. Corp.,985 Minn. re Successor 321 647
(S.D.N.Y.2005).

doubt, potential partyNo the for abuse exists when a seeks to
disqualify opposing McElroy,counsel. 129 N.H. at 390. We share the

that, times,jurisdictionsconcern of other at mayethical rules be used to
gain strategic advantage,a rather than as a to virtuous andguide

behavior, attorney’san zeal for his client. id. atprofessional tempering See
391;Amundson, 985;682 F. at In re I 321 B.R. atSupp. Corp.,Successor
647; Tekni-Plex, Ultimately,674 N.E.2d at 667. questions“[e]thical cannot

by application principlesbe resolved a scientific of and becauseprecedents
governingno code of ethics could establish unalterable rules all possible

Amundson, (quotationseventualities.” 682 F. at 985 and bracketsSupp.
omitted); 391; Tekni-Plex,McElroy,see also 129N.H. at 674N.E.2d at 667.
A in indisqualification corporate setting, particular,motion the must be

today’swith caution in mazeapproached increasingly complex corporate of
See,subsidiary mergers e.g.,and andparent relationships, acquisitions.

Ramada, 1463-64;Amundson,F. at F. atSupp. Supp.988 682 985.
plaintiffs challenge rulingThe the trial court’s that new T&M is not a

They corporateformer client of CAS. contend that because old T&M’s
ceased, by consideringexistence never the trial court erred whether new
in the afterengineering surveyingT&M remained and business the 2004
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furtherTheyin its former client status. contendassessingstock transfer
relevant, engineeringif of new T&M’s business is itsthat even the nature

managementceased at old T&M under the ofsurveyingand activities
Finally,to the stock transfer.Morgan Crystal, nearly years priorand two

T&M, fact,inthe trial court erred because new retainedthey contend that
obligationsliabilities and created when old T&M wasrights, privileges,the

the orby Morgan, authorityowned and thus would have to exercisesolely
attorney-client privilege regardingwaive the confidential communications

with CAS.
argue correctly analyzed “prac-The defendants that the trial court the

tical of the stock transfer and considered theconsequences” properly
Theydistinctions between old T&M and new T&M. contend that because

T&M,new T&M did not continue the existing operations of old the
thatattorney-client privilege old T&M had established with CAS did not

pass to new T&M at the time of the stock transfer in 2004. The defendants
1.9,also focus the ofupon purpose emphasizingRule that CAS did not

accept of arepresentation new client and attack a former client.
opportunitiesWhile we have had few to examine conflicts of interest

1.9, 481,under Rule 141Cnty.,see Sullivan N.H. at we note that the rule
id.,“codifies thatprinciples long history judicialhave a of acceptance,” and

uponis based the 1983 version of the ABA Model Rules of Professional
Conduct, Therefore,id. at jurisdictions480. we look to decisions of other for
guidance. examining case,When the trial incourt’s decision this we defer
to iffindings theyits of fact are thesupported by evidence and are not

(2001).Callum, 779,erroneous as a matter of law.Franklin v. 146 N.H. 781
Because the trial court’s interpretation presentsof Rule 1.9 a ofquestion
law, interpretationwe review its de novo. See id.

Ill

questionsThe before us thatrequire we consider both the soundness of
legalthe standard inemployed by the trial court determining whether new

further,T&M was a former client of andCAS whether the standard was
The trialproperly applied. plaintiffs’court denied the motion to disqualify

1.9(a) test;solely upon prongCAS based the first of the Rule namely,
attorney-clientwhether CAS and new T&M shared a valid relationship.

The trial court upon attorney-clientfocused whether the relationship CAS
established with old T&M under Morgan’s ownership was transferred to

Jeffreynew T&M when and Peter its stock.acquired
Weintraub,Following Commodity TradingFutures Commission v. 471

(1985), Tekni-Plex, 663,343 and 674 appliedU.S. N.E.2d the trial court the
following legal standard:
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hands, thechangesof a whetherownership corporation[W]hen
transfers as well to the newattorney-client relationship[existing]

rather than thepractical consequencesturns on theowners
transaction.particularformalities of the

pre-existingare made to run the business. . . efforts[W]here
affairs, insuccessor stands theentity manage managementand its

attorney-clientand controls theprior managementshoes of
concerning company’sto matters therespectwithprivilege

circumstances, priorunder such theoperations. Consequently,
newlycontinues with the formedattorney-client relationship

whereas, toentity, attemptthe mere transfer of assets with no
operation generallythe does not transferpre-existingcontinue

attorney-client relationship.the

omitted.)(Quotations and citations
standard, principally uponIn this the trial court focused theapplying

afterbynature of the business conducted T&M before and the 2004 stock
unchanged.if it remained It also considered whethertransfer to determine

T&M, anyunder the sons’ retained of old T&M’sownership,new liabilities
trial that:obligations. Specifically,and the court found

T&M, corporationtheMorgan operated prima-Goodrich[W]hen
a of andrily provide range engineering surveyingserved to broad

It a office inmanaged two-story buildingservices. also owned and
Lebanon, itHampshire spaceNew where leased to commercial

toCurrently, operate Hamp-tenants. T&M continues as a New
However,in it nocorporation good standing. longer providesshire

Rather,engineering surveying corporationand services. the
merely manages two-story building, receivingthe office rent and

Indeed,bills well as bank accounts. otherpaying maintainingas
accounts,building maintainingthan the office andmanaging bank

previous primary opera-there is no indication that the business
Jeffreytions of T&M continue under Peter and Goodrich’s

theremanagement. any possesses anyNor is evidence that T&M
the liabilities and that it did whenobligations operated byof

Morgan Goodrich.

Ultimately, the trial court ruled that “while T&M continues to exist as a
corporate entity, plaintiffs provingthe have failed to meet their burden of
that to exist as it did under Goodrich’sMorgan manage-T&M continues

theAccordingly, attorney-client privilegement.” it concluded that control of
and, thus,with the stock transfer to the sons new T&Mwas notpassdid not
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a former client of CAS. We conclude that the trial court properused the
legal erroneouslystandard but it.applied

Weintmub,In the United SupremeStates Court considered whether
bankruptcya trustee of a corporationdebtor could waive the attorney-­

privilegeclient of the corporation respectdebtor with to pre-bankruptcy
Weintraub, issue,communications. 471 U.S. at 345.To decide the the Court

uponrelied the of the attorney-clientsuccession aprivilege changewhen of
349, 351.incorporate solvencycontrol occurs the context. at Specifically,Id.

it noted with approval following legalthe principle:

[Wjhen control of a corporation passes to' new management, the
authority to assert and corporation’s attorney-clientwaive the
privilege passes as well. managersNew installed as a result aof
takeover, shareholders,merger, byloss of confidence simplyor

succession,normal may waive the attorney-client privilege with
respect to communications bymade former officers and directors.
Displaced managers may not assert the privilege over the wishes
of current managers, even as to statements that the former might
have made to counsel concerning matters within the ofscope their
corporate duties.

Id. at 349. The court adapted this standard to the bankruptcy andsetting
thatdetermined the attorney-client controlled,“[b]ecause isprivilege

outside of bankruptcy, by corporation’sa management, the actor whose
closelyduties most resemble those of management should control the

privilege in bankruptcy, unless such a result policiesinterferes with
underlying the bankruptcy laws.”Id. at 351-52.The Court determined that
the bankruptcy performedtrustee the control functions associated with the
management of a solvent andcorporation possessedthus the authority to
exercise the attorney-client privilege theregarding com-pre-bankruptcy

353; Dutton,munications. Id. at see Inc.,also Sobol v. E.P. 99,112 F.R.D.
(S.D.N.Y. 1986) Weintmub).103 (interpreting inholding

Courts nationwide have considered when the attorney-client privilege
corporationof one inpasses to another a varietywide of complex corporate

See, Tekni-Plex,e.g., 663;transactions. Ramada,674 N.E.2d 988 F. Supp.
1460;at American Intern. Specialty NWI-I, 401,Ins. v.Lines 240 F.R.D.

(N.D. 2007);405 Inc., (D.Ill. Corp. Plough,Pennwalt v. 85 F.R.D. 264 Del.
1980);In I 645,re Successor Corp., 321 B.R. at 652. Pivotal to the analysis
is particularwhether a corporate transaction allowed another toentity
assume control of corporationthe that had attorney-clientestablished the

(hereinafter,privilege See,the establishing corporation). Ramada,e.g., 988
1463; Intern.,F. atSupp. 407;American 240 F.R.D. at Corp.NCL v. Lone
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1992).(S.D.170, To this(Eastern), 144 B.R. 174 Fla.Bldg. CentersStar
purewas aend, corporatethe transactionusuallycourts examine whether

corporation’sthe establishinga transfer ofasset sale or effectuated
City Rialto v. Unitedrights and liabilities. Seeoperations,business of

(C.D. 2007);1193,2d 1201 Cal.Defense, Supp.492 F.Dept.States of
Tekni-Plex,Ramada, 1464; 674 N.E.2d at 668.F. atSupp.988

not controlonly ownership property,A sale overpure asset transfers
itself, and, theaccordingly, does not transferestablishing corporationof the

See, e.g., Proprietary,Telectronics Ltd. v.attorney-client privilege.
(Fed. 1988);Sobol,Medtronic, Inc., 1332, 1336 112 F.R.D. at836 F.2d Cir.

Industries, Inc.,103; Supp.Ltd. v. 586 F.SMI Industries Canada Caelter
(N.D.N.Y. Tek,1984);808, Egan Equipment Polymagv. 758815-16 R.G.

2002).763, If, however, controlentity acquires770-71 Ct. an(Sup.N.Y.S.2d
liabilities,rights andestablishing corporation’s operations,of the business

authority attorney-­that it also over thegenerally accepted acquiresit is
Inc.,Companies,Ltd. v. Promus 868privilege.client See Bass Public Co.

(S.D.N.Y.1994);615, v.Baxter TravenolSupp. HoldingF. 620 Medcom Co.
(N.D.841, 1988); Case,Laboratories, F. Ill. In re 120Supp.689 844 Sealed

(N.D.66,70 1988);Tekni-Plex,F.R.D. Ill. 674N.E.2d at 669.Transfer of the
entitythe to or defendprivilege acquiring pursue pre-existing rightsallows

liabilities, Tekni-Plex, 669, in keeping674 N.E.2d atagainst pre-existing
interests, Case, 70;the In re Sealed 120 F.R.D. atcorporation’swith best

Co., F. a orHolding Supp. RejectingMedcom 689 at 844. mechanical
however,approach, “practical consequences”formulaic courts review the

by sifting particularand substance of a transaction the facts andgiven
concluding attorney-clientcircumstances involved before whether the

theprivilege establishing corporationof has been transferred. See
Ramada, 1464; Intern., 407;Supp.988 F. at American 240 F.R.D. at In re

Case, 70; GAP,Inc.,F.R.D. at v. F.Sealed 120 Soverain LLC 340Software
(E.D. 2004).760,2d 763 Tex.Supp.

today adopt “practical consequences” analyz­We this framework for
has dominion over the Suching entity attorney-client privilege.what

Weintraub,in inlegal principleframework furthers the identified that the
actor who control of an securescorporate gains establishing corporation

With to theauthority pre-existing attorney-client privilege. respectover its
standard,hand, “practical consequences”matter at the trial court used the

and, the for whetheraccordingly, proper determiningidentified test CAS
attorney-client relationship Accordingly,shared a valid with new T&M. we

ininterlocutory appeal question negative.the first theanswer
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IV

erred,questionThe second asks whether the trial court as a matter of
law,fact in thatruling attorney-client relationshipand no valid exists

between and new The trial court uponCAS T&M. based its conclusion its
finding that new primary sufficientlyT&M’s business is not similar to that

partiesof old T&M. The ask us to decide the naturewhether of the business
byconducted new T&M the a infollowing stock transfer is relevant factor

determining acquiredwhether it the thatattorney-client privilege existed
between CAS and old T&M. bearingWhile this factor has some on
determining whether the attorney-client privilege transfers in a corporate
transaction, we conclude that the trial court erred in it uponhow relied this

infactor this case.
The trial principallycourt relied upon Tekni-Plex to conclude that the

continuity of T&M’s operationsbusiness thefollowing stock transfer was a
pivotal in applyingfactor the “practical consequences” standard. We
conclude that it interpreted Tekni-Plex narrowly.too Tekni-Plex involved a
corporate inacquisition which one TPcompany, Acquisition Company,
acquired Tekni-Plex,another company, Inc. For many years toprior the

(M&L)acquisition, the law firm Meynerof and Landis had represented
Tekni-Plex in Tekni-Plex,various matters. 674 N.E.2d at 665. It also
represented shareholder,the corporation’s Tang,Tom on several personal
matters. AtId. some point, Tang and Tekni-Plex negotiated a merger
agreement TPwith Acquisition, and M&L represented both Tang and

inTekni-Plex the transaction. Id. Pursuant to the merger agreement,
Tekni-Plex ceased separateits existence conveyed assets,and all of its
rights and liabilities to TP Acquisition, which subsequently changed its

Tekni-Plex,name to Inc. AllId. of the stock of old Tekni-Plex was cancelled.
Id. New Tekni-Plex later sued Tang for misrepresentation and breach of
warranty with respect to assurances made mergerunder the agreement.
Id. Tang him,retained M&L to represent and new Tekni-Plex moved to
disqualify firm,the law formerclaiming client status. Id. at 666.

In determining whether new Tekni-Plex theacquired attorney-client
privilege that M&L,existed between old Tekni-Plex and the Tekni-Plex
court followed Weintrcmb and utilized the “practical consequences” stan-
dard we adopt today. Id. at 668. It distinguished a corporation that
purchases corporation,assets of another but makes no toattempt continue
its pre-existing operation,business from a corporation that thecontinues

operationsbusiness of predecessorthe and manages its affairs. Id.
Recognizing existence,that old Tekni-Plex had ceased its legal the court

(1)focused upon three facts: whether Acquisition was a mere“[TP] shell
(2)corporation, created forsolely purpose Tekni-Plex”;the of acquiring old

whether “[f]ollowing merger,the the ofbusiness old Tekni-Plex remained
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clients, suppliers non-managerialandproducts,with the sameunchanged,
(3) new Tekni-[mjerger [ajgreement,and whether “under thepersonnel”;

and of oldrights, privileges, obligationsall of the liabilitiespossessedPlex
that aTekni-Plex, in Id. at 669. It determined “[a]saddition to its assets.”

matter, then, Tekni-Plex did not die” and that “the businessoldpractical
the Id.managers.”of old Tekni-Plex continued under newoperations

theattorney-client privilege passedthe court held that the toAccordingly,
and, thus,successor, the was considered a former client of M&L.successor

Id.
in us focused the court’supon findingThe trial court the matter before

in that the continued the business of the oldcompanyTekni-Plex new
however,company. analysis,At the heart of its the Tekni-Plex court

ceased,corporateconsidered whether the affairs of the old Tekni-Plex such
merely entitythat new Tekni-Plex obtained the assets of the former rather

than its affairs. the Tekni-pre-existing corporate Althoughcontrol over
post-merger, predecessor’sPlex court noted that the business remained

significant weight uponit the fact that new Tekni-Plexunchanged, placed
all of the liabilities and of old“possessed rights, privileges, obligations

Tekni-Plex, result,in Id. As a the Tekni-Plex courtaddition to its assets.”
to“Certainly, anyconcluded: new Tekni-Plex is entitled access to relevant

legal advice rendered to old Tekni-Plex that it need topre-merger might
against pursue anydefend these liabilities or of these Id. Itrights.”

examined the circumstances and of the not inconsequences merger,
isolation, but as a whole for the ofpurpose determining whether new

gainedTekni-Plex control of the business affairs of old Tekni-Plex. See In
I Corp., (pertinent inquiryre Successor 321 B.R. at 653 in Tekni-Plex was

operationswhether old business were to continuedcorporation’s be under
exist). Indeed,managementnew or whether the old corporation ceased to

followingthe court was Weintraub and that when control of arecognized
corporation passes ownership, attorney-clientto new the privilege passes

Weintraub, atas well. See 471 U.S. 348.

here,The trial that plaintiffscourt’s conclusion the “failed to meet
their burden of that T&M to it did underproving [new] continue[d] exist as
Morgan management,”Goodrich’s misses the mark. old T&MWhether

prior ownership linchpincontinues to exist “as it did” under is not the of the
“practical consequences” See In re I Successor 321 B.R. atCorp.,standard.
652-53 (criticizing upondistrict court’s decision that relied Weintraub for

that control of anproposition acquiring attorney-client privilege requires
Rather,operate pre-existing entity). propereffort to reconstitute or the the

upon passedfocus is whether control of old T&M with the transfer of
See, Ramada,Peter F. at 1463.ownership Jeffrey. e.g., Supp.to and 988
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According to the trial court’s factual after thefindings, stock
Jeffrey,transfer to Peter and T&M operatecontinued to as a New

Hampshire Thus,incorporation good standing. the status of old T&Mlegal
Tekni-Plex,was not the ininterrupted by change ownership. 674Compare

(in transaction,N.E.2d at 669 merger because oflegal establishingstatus
exist,corporation ceased to court examined whether pre-existingits

to,business was by, rightsmaintained and and liabilities transferred the
(inpurchasing Co.,corporation), Holdingwith Medcom 689 F. atSupp. 844

transaction,sale of stock establishing corporation’s identity preserved,was
ofability managementsuccessor to management preroga­exercise normal

assumed, and, thus,tives was new owner had control attorney-clientover
communications).privilege Further,regarding pre-stock sale while new

longer services,T&M no provided engineering surveyingand it continued
own, manageto and lease the corporate office that was ofbuilding part its

Therefore,business under Morgan’s ownership. when Morgan transferred
his stock in old T&M to Peter and Jeffrey, corporationcontrol of the
transferred, and, therefore, attorney-clientthe privilege was also trans­

Co.,ferred to new T&M. See Medcom Holding Supp.689 F. at 844 (parties
who negotiate corporatea acquisition expectshould that the ofprivileges
the acquired corporation sale,would subjectbe incidents of the to the terms

(same).any special Case,of Inagreements); re Sealed 120 F.R.D. at 71

noteWe that the trial court found that the plaintiffs failed to submit
evidence “that possesse[d] any[new]T&M of the obligationsliabilities and
that it did when operated by Morgan erred,Goodrich.” The trial court
however, by placing this burden of production upon plaintiffs.the The
record reflects that after the parties filed pleadings addressing the
disqualification issue, the trial court issued an interim order thedirecting
plaintiffs to provide the following:

Certified copies of the records of the HampshireNew Secretary
of State’s Office for corporate Associates, Inc.;the entity, T&M
and

An affidavit of Peter Goodrich and Jeffrey Goodrich setting
present Associates,forth the status of T&M Inc.

plaintiffsThe submitted a certificate of incorporation from the Secretary of
State, as well as corporate articles of agreement, minutes of the organiza-
tional andmeeting, Theyarticles of amendment. also submitted affidavits of
Peter inJeffrey, theyand which averred that the incorporation goodwas
standing, tenants,leased an officebuilding to commercial currentlyand did

performnot engineering or work.surveying providesThe record no
indication that the challengeddefendants the plaintiffs’ represen-factual
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corporatemaintained itsthat T&Mplaintiffsthe establishedtations. Once
pre-all of itsexistence, that it likewise retaineda arosepresumption
(saleCase, at 70120 F.R.D.and liabilities. See In re Sealedrightsexisting

“with thecorporatecontinuance of existencecontemplatesthatof stock
rights,ofincludes transfercorporation”attributes of a businessnormal

the time of itsassets, “gowhich back toobligationsliabilities and
producingthe burden ofpoint,At that the defendants boreincorporation”).

that the stockor otherwise demonstratepresumptionevidence to rebut the
to T&M.effectuate a transfer of control newtransfer did not

Furthermore, their motion for reconsideration ofplaintiffswhen the filed
CAS, they attached andisqualifytrial court’s denial of their motion tothe

numerousby Jeffrey pre-existing corpo-authored that identifiedaffidavit
obligations currentlyliabilities and of old T&Mrights, privileges,rate

(1) the filesproject originatednew T&M. These included: allpossessed by
(2) debtJeffrey company; corporateafter and Peter were fired from the

(3)Service; officeinvolvingthe Internal Revenue debt the leasedowed to
(4) thearisingclaims out of the misconduct ofbuilding; potentialand

objection,In their the defendants offeredby management.business former
possessno to the claim that new T&M continued tochallenge plaintiffs’

liabilities, uponand and instead remained fixed the lackpre-existing rights
Indeed, inof in the nature of new T&M’s business. evencontinuity primary

brief, the offer no to these factualappellate disputetheir defendants
averments.

reconsider,In trialplaintiffs’its denial of the motion to the court
that:ruled

factplaintiff[s’]The Motion to Reconsider... contains no issues of
orpreviously byor law which were not considered the Court

bya than that determined thewhich warrant different result
in its ....Court Order

The that the trial court deemed it irrelevantruling legallyindicates
and toacquired rights previously belongingwhether new T&M liabilities

old over theAuthority establishing corporation’sT&M. This was error.
attorney-client privilege is concomitant with the transfer ofpre-existing

corporation, bycontrol of such which can be evidenced the new owners
See,andacquiring establishing corporation’s rights e.g.,the liabilities.

Weintraub, 349; Co., 620;F. at In reSupp.471 U.S. at Bass Public Ltd. 868
70; Co., 844;Case, F. atHolding Supp.Sealed 120 F.R.D. at Medcom 689

Therefore,Tekni-Plex, 669. under the circumstances of this674 N.E.2d at
reconsider,case, the seegrantedthe trial court should have motion to

Co., 749, (2005),152 752 determined thatBroom v. Continental Cas. N.H.
attorney-client relationshipnew had a valid withownershipT&M under its
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1.9(a)CAS, remainingand considered the factors of the Rule test for
disqualification. Accordingly, we vacate both the trial court’s of thedenial
motion for reconsideration and its order thatruling T&M under its new
ownership attorney-clienthad no valid relationship with CAS.

V

Before concluding, we address some Theremaining points. defen­
arguedants that Rule 1.9 is not inimplicated this case because CAS never

inchanged controversysides the by engaging the of arepresentation new
client to attack a former client. They emphasize that “the true parties and

alignmenttheir have changed.never alwaysPlaintiffs have been against
Morgan, Crystal, and Mr. Clauson. Wiggin & Nourie always repre­[has]
sented Plaintiffs. CAS has always represented Morgan, Crystal, and Mr.

inClauson defense of Plaintiffs’ claims.”
The relydefendants ABAupon the Model Rule 1.9 comment which

states: “The underlying question is whether the lawyer was so involved in
the matter that the subsequent representation can justly regardedbe aas
changing of sides in the matter in question.” comment,This specific
however, falls an explanationwithin of the scope of the term “matter” used

1.9,in Rule and does not purport to address the former client requirement.
1.9(a)See N.H. R. [2],Prof. CONDUCT 2004 ABA Model Code Comment

Additionally, we are persuadednot by the argumentdefendants’ bold that
“[e]very decided Rule 1.9 conflictof interest case found an attorneyinvolves
accepting a new client positionwhose may be adverse to a former client.”
Our own research reveals cases in which a law firm jointinengaged
representation of a corporation officers,and individual directors or but

solelylater represented the individual directors and againstofficers the
corporation. Courts have discussed whether the law firm had changed sides
in the controversy when examining whether the two cases involvingthe law
firm’s representation were “substantially related,” with particular empha­
sis upon whether the former client could have reasonably expected
confidences to be withheld from the other clients that had been previously

in joint See,involved representation. e.g., Christensen v. D.United States
Cal., 694, (9thCourt Cent. D. 844 F.2d 1988);698-99 AllegaertCir. v.for of

Perot, (2d246, 250-51565 1977);F.2d Cir. In Ire Successor Corp., 321 B.R.
655-57; Beck, (D.N.J.at Bagdan 660,v. 1991);140 F.R.D. 664-68 Kempner

Co., Inc.,v. Oppenheimer 1271, (S.D.N.Y.& 662 1987);F. Supp. 1277-78
144, Hotel,Neiman v. Etc.,Local Hospital, 187,512 Supp.F. 189-90

(E.D.N.Y. 1981).Rule 1.9 also contains a “substantially related” prong, and
it is distinct from the “former client” criterion. Cnty.,See Sullivan 141
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Therefore, argumentthat the defendants’ iswe concludeN.H. at 482-88.
inclient at issue thisquestionin the context of the formernot relevant

interlocutory appeal.
ofbeyond scopetheparties argumentswe note that both madeFinally,

transferred, here. Everittand we decline to address them Seequestionsthe
(2007).Co., 202,N.H. 207-08v. Gen. Elec. 156

VI

utilize theIn hold that the trial court’s decision tosummary, we
itsstandard to assess whether T&M under“practical consequences” legal

“former client” of CAS was correct. The trialownershipnew constituted a
erred, however, almostapplication by relyingin its of that standardcourt

todaythat new T&M’s is notexclusively upon finding primaryits business
sufficiently prior ownership.similar to its business conducted under We

CAS,trial that T&M is not a former client ofrulingvacate the court’s new
reconsider. remand forplaintiffs’as well as its denial of the motion to We

with thisproceedings opinion.further consistent

Vacated and remanded.

Duggan JJ.,Dalianis, Galway,and concurred.
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