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(Thomas Bocian, attorney,E. on theattorneyKelly Ayotte, generalA.
and for the State.orally),brief

David, Concord,defender, of on theRothstein, appellatechiefdeputyM.
defender, theBorchardt, orally, forbrief, appellateassistantPauland

defendant.

Theriault,defendant, guiltyfound ofDUGGAN, Robert wasTheJ.
1(f) (2007), trial in the645:2, following a benchsee RSAprostitution,

J.). trial court’s denialappealsThe the(Conboy, defendantSuperior Court
dismiss, is constitutionallythe statuteprostitutionallegingof his motion to

to him.as We reverse.appliedoverbroad
employed as a courtThe defendant wasfollowing.The record reveals the

5,2005, he askedin Franklin District Court. On Decembersecurity officer
J.S.,woman, C.H., boyfriend, payingwho were at the courtand heryounga

that could notthem hefines, they informingif needed Afteremployment.
acourthouse, he met them in a lot behindjob parkingat thediscuss the

if wanted to make “f... flicks.”couple theyasked thebank. The defendant
pay fifty perwould them dollarsspecifiedThe the details: hedefendant

room, temperaturehour, theyhe a and would use blanketswould rent hotel
videotaped havingthem inter-condoms the defendantand different while

course.
mother, in turn reportedthe incident to J.S.’ whoreportedC.H. and J.S.

charged multiplewith counts ofThe defendant wasit to a court official.
as well as another incidentallegationsout of thesearisingprostitution

request videotapewhich involvea toinvolving but did notcouple,a different
them.

intrial, chargesto both the thisPrior the defendant moved dismissto
incident, prostitu-that theclaimingotherarisingand those from thecase

645:2,1(f)that “RSAarguedis overbroad. Heconstitutionallytion statute
ofliterally sexual contact abroadly, appliedand could be tois written
Theconstitutionally present.”entitled tonature that aretheatres/movies

motion, of “sexualrelying uponthe the definitiontrial court denied
(2007)632-A:l, is “for thecontact,” (including only conduct thatRSA IVsee

645:2,1(f)that RSAto concludegratification”),sexual arousal orpurpose of
court, however, observedThe trial furthersubstantially overbroad.is not
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purposethat “sexual contact for a other than sexual likegratification,
aproducing production, subjectmovie or a theatrical would not be to

sanction under the statute.”
convicted, trials,The defendant was in two theseparate chargesof

arising currentlyout of the facts before well charges.us as as the other As
charges,to the other which did not videotaping,involve the defendant

appealed, the statutearguing faciallyis unconstitutional. We affirmed the
(2008).Theriault,trial court’s decision.State v. 157N.H. 215 In appeal,this

the defendant that theargues statute is unconstitutional as to theapplied
facts of this case.

The defendant argues prostitutionthe statute is appliedoverbroad as to
the constitutionally protected of aactivity making sexually explicit video­
tape. He raises argumenthis under the free speech protections of both the

CONST,HampshireNew I, 22;and Federal Constitutions. See N.H. art.pt.
I,U.S. Const. amends. XIV. Because the issue before us is one of

law, Theriault,constitutional we review it de novo. 157 N.H. at 217. The
party achallenging statute’s constitutionality bears the burden proof.of

Pierce, 790, (2005).State v. 152 N.H. 791 We first address the defendant’s
argument Constitution,under the State citing federal opinions guidancefor

Ball, (1983).only. 226,See State v. 124 N.H. 231

Our overbreadth law is well-settled: “The purpose of the
overbreadth protect who,doctrine is to personsthose although their speech
or conduct is constitutionally protected, ‘may well refrain from exercising
their rights for fear of criminal bysanctions a statute ofsusceptible

”application protectedto expression.’ Brobst, 420,State v. 151 N.H. 422
(2004) (quoting Ferber, (1982)).New York v. 747,458 U.S. 768 “While the
Constitution ‘gives significant protection from overbroad laws that chill
speech within the First Amendment’s vast and privileged thesphere,’
application of the overbreadth doctrine is ‘strong medicine’to be employed

”‘only as a last resort.’ Id. (quoting Coalition,v. Free Speech 535Ashcroft
234, (2002);244 Oklahoma, (1973)).U.S. 601,Broadrick v. 413 U.S. 613

As we reiterated in Theriault:

The substantial overbreadth doctrine toapplies constitutional
challenges conduct,of prohibitstatutes that as well as challenges
to those statutes prohibiting pure speech and conduct plus speech.

If a overbroad,statute is found substantiallyto be the statute
must be invalidated unless the supplycourt can a limiting

partialconstruction or invalidation that narrows scopethe of the
statute to constitutionally acceptable If,applications. on the other
hand, a overbroad,statute is not substantially then whatever
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case-by-casethroughcuredshould bemay existoverbreadth
sanctions, assertedly,to which itsthe fact situationsanalysis of

may applied.not be

omitted).Theriault, (quotations157 N.H. at 217-18
1(f)645:2, asis unconstitutionalwhether RSAHere must decidewe

645:2,1, “Apersonprovides:of this case. RSAthe factsapplied particularto
...(f) orPays, pay,to offersperson: agreesif theof a misdemeanorguiltyis

inas defined RSAin sexual contactengageanother topay personto
V,632-A:l,in with the632-A:l, as defined RSApenetrationor sexualIV

632-A:l, defines “sexual contact” asRSA IVperson.”or with anotherpayor
otherwise,ordirectly, through clothing,touching whether“the intentional

including breasts andparts,actor’s sexual or intimateof the victim’s or
that conduct whichonlyincludes aforementionedSexual contactbuttocks.

of sexual arousal orbeing purposeas for thereasonablycan be construed
632-A:l, a of sexual acts that constituteV includes listRSAgratification.”

purposethe “for the ofprovisiondoes not includepenetrationsexual but
gratification.”arousal orsexual

645:2,1(f)Theriault, substantially“that isarguedIn the defendant RSA
constitutionallycriminalizeit could be toappliedoverbroad because

sexuallybutas the of a non-obsceneproductionactivities suchpermissible
Theriault, that the statutedisagreed157 N.H. at 218. Weexplicit movie.”

of the statute that“any applicationsand held thatfaciallywas overbroad
exist,conduct, applicationsextent that suchto theinfringe upon protected

so,In wecase-by-case doinga basis.” Id. at 219.may be remedied on
purposeincludes “for thethe definition of “sexual contact”emphasized that

at 218.gratification.”arousal or Id.of sexual
case, however, chargethe did not the defendant withIn this State

contact,”in “sexual and there was noengageto another tooffering pay
of sexualpurposethat the defendant acted with “theallegationevidence or

fact, trial, onlyIn at the witness was C.H. Shegratification.”arousal or
ifboyfriend theyher and her neededtestified that the defendant asked

thatif to make videos. She testifiedthey “[h]eand wantedemployment,
onlyand he would be the onethat he would rent a hotel roomsaid

that the defendantdidn’t feel uncomfortable.” C.H. saidrecording, so we
hour, justshe “He’sfifty per specified:them dollars andpayoffered to

that themake the video.” The trial court found Stategoing payto us to
doubt, payoffered to [thea reasonable that“proved beyond [the defendant]

is,hour, Thatpenetration.in sexualmoney, engagethat is an tocouple] $50
videotapedwhilesexually penetrate [the defendant]would [C.H.][J.S.]

them.”
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The facts boil down theto defendant offering to remunerate the couple
to have sexual intercourse while being videotaped. There was no evidence
or allegation that the defendant solicited activitythis for purposethe of
sexual arousal or gratification as opposed to a video.making The State did
not thecharge defendant under the “sexual contact” portion of the statute
and therefore there was no finding by the trial court that the defendant
acted for the purpose of sexual gratification. Thus,arousal or if the statute
constitutionally prohibits conduct,the defendant’s a request to pay two
individuals to make a sexually explicit video would unprotectedbe under
the speechfree guarantees of the State Constitution.

“[E]xpression by means of motion pictures is included within the
speechfree and free press guaranty of the First and Fourteenth

Amendments.” Wilson, (1952).Joseph Burstyn, 495,Inc. v. 343 U.S. 502 “It
cannot be doubted that picturesmotion are significanta medium for the
communication of ideas.” atId. 501. “The importance of picturesmotion as
an organ publicof opinion is not lessened by the fact that they are designed
to entertain as is,well as to inform.” however,Id. There a “legitimate

ininterest prohibiting dissemination or exhibition of obscene material when
the mode of dissemination carries with it a significant danger of offending
the sensibilities of unwilling recipients or of exposure juveniles.”to Miller

(1973)California, 15,v. 413 U.S. standard).18-19 (establishing obscenity
rule,general“As a pornography obscene,”can be ifonlybanned Ashcroft,

240,535 U.S. at and thus some pornography is protected speech.
We must decide to what extent the production of sexually explicit but

non-obscene videos is constitutionally protected. Although this issue has
not been widely decided in jurisdictions,other those that have itaddressed
are Freeman, (Cal.divided. See People v. 1988),758 P.2d denied,1128 cert.

(1989);489 U.S. 1017 Kovner,v.People 1978).409 N.Y.S.2d 349 (Sup. Ct.
The United States Supreme Court has not addressed this issue. See

Freeman, 1311, (1989)v. 488 U.S. 1314-15 (denying applicationCalifornia
stayfor because California Supreme Court indecision supportedFreeman

by adequate independentand grounds).state
Kovner,In the defendant chargedwas with promoting prostitution

out ofarising productionthe of films that depicted explicit sexual conduct.
Kovner, 409 N.Y.S.2d at 350. The defendant maintained a studio for the
purpose films,of making paid actors and actresses to inengage sexual
intercourse and recorded the activity on films he later sold. Id. The
defendant moved to dismiss charges.the Id. Kovner stated: “This court is
not unmindful of the fact that a literal interpretation prostitutionof the
laws, and them vigorous enforcement may create potentially a chilling
effect on the exercise of First Amendment “However,freedoms.” Id. at 352.
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as orprostitutiona social evil suchregulatetoa state undertakeswhen
physicalthe non-verbalregulatetogreater powerit has apornography,

of thedescriptionsordepictionstomay suppressoccur thanconduct which
(1968)).O’Brien, Kovner367v. 391 U.S.States(citingsame.” Id. United

the dis-may protectAmendment considerationsFirstconcluded: “While
inof the mannerregardlessmaterialor photographicof printedsemination
aagainstnot oneobtained, will shieldprotectionit thiswhich was

Id.the of the act.”during originationcrime committedfor aprosecution
that has never beena distinctionuponin Kovner is basedreasoningThe

never heldThe Court hasSupreme Court.by the United Statesadopted
produc-there is a distinction betweenpurposes,Amendmentthat for First

Moreover, this distinc-pornography.in regulatingand disseminationtion
sale, of aviewingdistribution andIt would mean thatillogical.tion is

theproduction ofconstitutionally protected whilenon-obscene movie is
ofInstead, the and disseminationregulate productionnot. tosame movie is

that arefilms, categoriescertainthe Court has establishedsexually explicit
(childFerber, 458 U.S. 747Amendment Seeprotection.outside Firstsimply

material).(obsceneMiller, 15413 U.S.pornography);
case, Fixler,v. 128addition, Peoplea CaliforniauponIn Kovner relied

Fixler,(Ct. 1976), holding.in of In thesupport itsRptr. App.Cal. 363
magazineeditor for a devotedphotoa and aphotographerdefendants were

Fixler, Rptr. They128 Cal. at 364. wereactivity.the of sexualdepictionto
taken of aphotographsa result of lewdpanderingconvicted of as

the decision onappealedId. at 365. The defendantsfourteen-year-old girl.
that, assumingFixler held the defendantsgrounds.First Amendment

the factpublication,the in a nonobscenephotographs“intended to use
become, byphotographs theyin theseremains that order to obtain

definition, from ofprosecutionand were not immunepandererscommon
their crimes.” Id. at 366. Fixler stated:

themay protectAmendment considerations dissemi-While First
theregardlessmaterial ofprinted photographicnation of or

obtained, where aoriginallymanner in which the material was
material, theobtaining protectioncrime in theis committed

against prosecu-not aafforded its dissemination would be shield
obtainingin it.tion for the crime committed

murder, rapeof an actual orpictureThe fact that a motion
film a fullmayin be exhibited as a news orrobbery progress

mean that oneviolatingwithout the law does notlength movie
simplya crimehire another to commit suchimpunitycould with

to the crime on film.capturethe motivation wasprimarybecause

Id. at 365-66.
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inreasoningThis was abandoned Freeman. While Freeman distin-
inguished charged prostitutionFixler because the conduct Fixler was not

or the procurement prostitution, aiding abettingof but and unlawful sexual
minor,a explainedintercourse with Freeman further the oflogical fallacy

“Undeniably, murder,Fixler: one cannot hirelawfully another to commit
rape robbery Murder,or for the purpose photographingof the act. rape

robberyand and aiding abettingand intercourse with a minor for that
matter, are independentcrimes of and totally apart any paymentfrom for

Freeman,the right photographto the conduct.” 758 P.2d at 1133-34.
conduct, movie,Freeman concluded that the defendant’s aproducing did

crime,not murder,involve an independent such as rape aidingor and
minor,abetting intercourse with a but instead was “entirely dependent on

the payment for the toright photograph.” Id. at 1134.
Freeman,In the defendant was charged panderingwith out ofarising the

hiring of actors to perform sex acts in a film. Id. at 1129.In construing the
statute,pandering acts,”Freeman looked to the definition of “lewd which

requires of“touching genitals, buttocks,the or female breast for the
purpose arousal,of sexual gratification, annoyance or offense.” Id. at 1130

omitted).(quotations, citations and emphasis facts,Analyzing the Freeman
stated that the only payment made was acting fees for the actors’
performance film,in a non-obscene and “[t]here no evidence that[was]
defendant paid the acting fees for the purpose of sexual arousal or
gratification, his own or the actors’.”Id. at 1131.Freeman thus held that the
defendant “did not in either theengage conductrequisite nor did he have
the requisite mens rea or purpose to procurementestablish for purposes of
prostitution.” Id. qualifiedFreeman holding byits that ifstating “even
defendant’s conduct could somehow be found to come within the definition
of ‘prostitution’ literally, applicationthe of the pandering statute to the
hiring of actors to inperform the production of a nonobscene motion
picture would impinge unconstitutionally upon First Amendment values.”
Id.

To the inuphold case,conviction the instant where the only facts
adduced at trial were that the defendant payoffered to two people to have
sexual intercourse while being videotaped, would infringe upon an area of
speech protected by the State Constitution. Ashcroft,See 535 at 240U.S.

obscene).(pornography protected where not emphasizeWe that our
holding byis dictated the specific charges and unique facts of this case. The
defendant was charged with tooffering pay two individuals to inengage

penetrationsexual while he them.videotaped We note that the State did not
charge the defendant with offering pay contact,to them to inengage sexual
which would requiredhave the State proveto that he acted for “the purpose
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in that notconduct wasengagedor and thusgratification”of sexual arousal
Thus, preventnot theholding todayour willconstitutionally protected.

the acts areeven whencontinuing prosecute prostitution,from toState
videotaped.

fiftyto dollarsHere, pay perthat the defendant offeredC.H. testified
in this record as to theonlymake The evidencepornography.”hour “to

Moreover,make thepornography.intent that he intended todefendant’s is
doubt, thatbeyond a reasonable“provedtrial court found that the State

hour,that an tocouple] money,to ispay [theoffered[the defendant] $50
sexually penetrate [C.H.]in That is wouldengage penetration. [J.S.]sexual

was, therefore, finding byThere no the trialvideotapedhe them.”while
illegitimateto make a movie was for anrequestcourt that the defendant’s

645:2,Thus, thatprovethe defendant has met his burden to RSApurpose.
1(f) to the facts of thisunconstitutionally applied specificoverbroad asis
case.

Constitution, not addressIn of our under the State we needlight ruling
Ball, 124under the Federal Constitution. Seeargumentsthe defendant’s

N.H. at 237.

Reversed.

GalwayBroderick, Dalianis, Hicks, JJ.,C.J., and concurred.and
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