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unsure asthat he wastestifiedtokens. The defendantthe use ofprohibiting
that theno evidencethere isthereforethe tokens andpurchasedto when he

them.when he purchaseddateexpirationanhadtokensdefendant’s
resultedof tokensstopto the useFurthermore, legislature’sif decisionthe

remedy pursuantviolation, isthe defendant’sActProtectionin a Consumer
(1995), to violateAct, and not358-A:10see RSAProtectionto the Consumer

law.the criminal

Affirmed.

Galway Hicks, JJ., concurred.Dalianis, andBroderick, C.J., and
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(ThomasA.Kelly Ayotte, Bocian,attorney general E. attorney, theon
orally),brief and for the State.

Utter, P.A.,Green & of (PhilipManchester H. onUtter the brief and
orally), for the defendant.

GALWAY, defendant, Formella,J. The Paul appeals his conviction follow-
ing J.)a bench trial in (Cirone,the Lebanon District Court for criminal
liability (2007).thefor conduct of another. See RSA 626:8 affirm.We

The relevant facts are not in dispute. On the afternoon of Wednesday,
13, 2007, defendant,June the a junior School,then at Hanover andHigh

friends,two were at thestudying Howe theLibrary near school. Wednes-
days typically earlywere days school,release at the and students had been

at p.m.dismissed 2:00 hours,After forstudying approximately two the
defendant and his friends returned to the toschool retrieve some books
from their second-floor Upon school,lockers. theentering they encoun-

grouptered another of who said theystudents intended to steal mathemat-
ics exams from the third floor. The defendant and companionshis were

toasked serve as during theft,lookouts the they agreedwhich to do. They
yellwere instructed to something like you get your“did math upbook?” to

the third floor as a code to alert the ifthieves someone was coming.
The defendant and his friends then proceeded to their second-floor

lockers. The defendant thattestified on their toway their theylockers
looked around to “confirm or dispel” anyonewhether was there. theOnce
defendant and his books,friends had retrieved their they “were all feeling
like this was the thing do,”wrong to and todecided head back down to the
first floor to wait for the other group. stairs,their wayOn down the they

janitorsencountered some who theytold them that ought to leave the
school. The defendant and his friends left school building,the but waited in
the parking lot for approximately five to ten minutes for the other group.
Eventually, the other students exited the school with the stolen examina-
tions and all of the students shared the exam questions.
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that somethe of studentsweek, informed deannext someoneThe
called, in connectionandpoliceThe werethe exams.had stolenstudents

defendant, hiswho admittedinterviewed thetheyinvestigationtheirwith
liability forcriminalchargedlater withtheft. He wasin theinvolvement

conviction,the defendanthisFollowing626:8.See RSAconduct of another.
to this court.appealed

He firstarguments.interrelateddefendant raises twotheappeal,On
of fact relativefailing findingserred in to maketrial courtcontends that the

of thecompletionthe theft and thefromof his withdrawaltimingto the
court could notfindings the trialbecause, without suchargues,hetheft

the trial court erredhe thatAdditionally, arguesRSA 626:8.properly apply
State’s case because theat the close of thedenyingin his motion to dismiss

a reasonable doubt.guilty beyondhimto findevidence was insufficient
must construespecific arguments, weaddressing the defendant’sBefore

finalwe are the arbitersstatutory interpretation,of626:8.In mattersRSA
the statutein the words ofexpressedintent aslegislature’sof the

(2007).169,Drake, 174 Whena v. 155 N.H.as whole. Stateconsidered
statute, plain ordinarythe andthe we ascribeexamining languagethe of

the Criminalprovisionsconstrue ofto the words used. Id. Wemeaning
justice.to Seeimport promotefair of their terms andaccording to theCode

(2005).185, In(2007); N.H., 152 N.H. 187625:3 Petition StateRSA of of
toso, of the statuteplain languagemust first look to thedoing we

N.H., at152 N.H. 187.intent. Petition Statelegislativedetermine of of
the tolanguagethe of statutebeyondan we will not lookambiguityAbsent

212, (2007).Stewart, 155 218intent. State v. N.H.legislativediscern
criminallythat ispart,in relevant an individualprovides,RSA 626:8

inaccomplicehe as an thethe of another when actsliable for conduct
626:8,11(c). accompliceA an whenpersonan RSA iscommission of offense.

offense,anthe commission offacilitatingof orpurpose promotingwith the
in orperson planninganotheragreesor or to aidattemptshe aids

111(a).626:8, provides,RSA 626:8 furthercommitting the offense. RSA
complicityhe “terminateshowever, a is not an if hisaccomplicethat person

itwhollyand of effective-deprivesof the offenseprior to the commission
to the lawgives timely warningorin the commission of the offenseness

effort to theproper preventotherwise makesenforcement authorities or
VI(c).626:8,the offense.” RSAcommission of

in theaccomplicethat he became andisputeThe does notdefendant
Merritt, 143as a See State v.agreedhe to act lookout.first instance when

(1999) the of the714, 718 presencethat a at scene(noting defendant’sN.H.
to,if it intended andliability wasmay accomplicecrime sufficient forbe

actor). onlyare concerned withdoes, Accordingly, weprimaryaid the
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liability an accomplice.whether the defendant’s later acts terminated his as
gave warningthat timelyWe note that the defendant does not contend he

effort” the“proper preventto law enforcement or otherwise made to
VI(c). VI(c)626:8, Thus, 626:8,offense. See RSA under RSA the defendant

(1) (2)crime;inaccomplice complicitywas not an if: he terminated his the
(3)offense;priorhis termination occurred to the commission of the and he

inwholly complicityhis of the of thedeprived effectiveness commission
offense.

factor,We conclude that the statute is As the thirdambiguous. regards
example,for the statute not what is for a torequired persondoes define

“wholly complicityhis of in thedeprive” effectiveness commission of an
State,offense. to the an atAccording priorovert act aimed theundermining

that, case,is thecomplicity required, argueswhile defendant at least in this
no such act is necessary. As the statute does not clarify whether such an act
is itnecessary, we conclude that is lookambiguous, and we to other sources
to determine intent.legislative

626:8, law,RSA like much our criminalof is based theupon Model
LaFave, 13.3(d)2Penal Code. See W. §SUBSTANTIVE LAW atCRIMINAL

(2d 2003).367 n.71 ed. Accordingly, look towe the Model Penal and itsCode
guidance. Donohue, 180, 183 (2003).commentaries for See State v. 150 N.H.

RSA 626:8 tracks the provisions of section 2.06 of the Model Penal Code.
9(c)Comment to 2.06section addresses maysituations where liability be

averted if the accomplice’s iscomplicity priorterminated to the commission
9(c)of (1985).the crime. §MODEL PENAL CODE 2.06 cmt. at The326

comment notes that the actions sufficient to thedeprive prior ofcomplicity
effectiveness with thevary type of accessorial behavior. Id. Relevant to the

here,analysis the comment states ifthat in“complicity requestinhered or
encouragement, countermanding disapproval may to nullifysuffice its
influence, providing it is inheard time to byallow reconsideration those
planning to commit the crime.” Id. The comments thus indicate that in

depriveorder to prior effectiveness,the ofcomplicity one who has
encouraged the commission of an mayoffense avoid liability by terminating
his or her role in the commission of the crime by makingand orhis her
disapproval to the principalsknown insufficiently advance of the commis­
sion of the crime to allow them time to reconsider as well.

While appears paucity issue,there to be a authorityof on the the view
that accomplice act,an must make some affirmative such as an overt
expression disapprovalof to the principals, accords with that of other
jurisdictions mirroring provisionswith statutes the of the Model Penal

14 (Ill. 1964) (“APeople Lacey, 11,Code. See v. 200 N.E.2d Ct.App. person
encourageswho the commission of an unlawful act escape respon-cannot
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Brown,scene.”); v. 186Peoplefrom thewithdrawingby quietlysibility
880, 883(Ill. 344 A.2d1962); Spriggs,v.321, Commonwealth324N.E.2d

in(Pa. 1975). weigh requiringfavor ofauthoritiesAdditionally, the relevant
thein to allowenough advancefarto be communicatedany withdrawal

(“[I]tat 14Lacey, 200 N.E.2dto followsuit. Seein the crimeothers involved
wholly andthat the accused hadsayfact tofor the trier ofpossiblemust be

the actenterprise beforefrom the criminalhimselfeffectively detached
or has becomeof consummationprocessis in thechargedhe iswith which

LaFave, supraalsoreasonably stayed.”);be seethat it cannotso inevitable
scene,(“A heart, apprehensionthe crimefromflightofchange366 mereat

his ofpartto outcarrynotan decisionthe or uncommunicatedby police,
suffice”). terminatingthesaynot to thatThis iswill notthe scheme

Instead, heoccurring.the crime frompreventactuallymustaccomplice
crime thatto of thedemonstrating principalstheonly make some actneed
time,manner, thatwithdrawn, a and at such ado so inand he musthe has

ofwith the rationale theseagreedo likewise. Wethe couldprincipals
authorities.

claimsspecifictheunderstanding, turn to defendant’sabove weWith the
failingin to makedefendant, trial court erredtheAccordingerror. to theof

complicity,terminated histhe time the defendantregardingof factfindings
trialsuch thefindingswithouttime theft occurred becauseand the the

Here, credited thethe the trial courtapplynot statute.properlycourt could
Thus,fact, hedid, complicity.in histhat he terminateclaimdefendant’s

when the crime wascontends, when he withdrew andit was critical to know
at a timecommitted, whether he withdrewso that it could be determined

disagree.satisfyto the statute. Wesufficient
aconjunctive.in Forphrasedis theportion of the statuteThe relevant

tocomplicityhisaccomplice prioran he must terminatenot to beperson
of itswholly deprive complicitythatof the offense andthe commission

VI(c).626:8, assuming the defendant termi-Eveneffectiveness. See RSA
offense, he did notcommission of thecomplicity priornated his to the

complicityhis of its effectiveness.wholly deprive

above, liability,from theaccompliceto extricate himselfAs stated
act, hiscommunicatingasan affirmative suchneeded to makedefendant

Here, no such Thedefendant made act.to the theprincipals.withdrawal
left the He didsimplyhis scene.companionstestified that he anddefendant

withdrawal, acting,the fromdiscourage principalscommunicate hisnot
custodians, deprive histhingother which wouldanyinform the or do

offact, unaware hisprincipalsIn the remainedcomplicity of effectiveness.
hisnecessary to undoThus, did not do that which wasthe defendantexit.

complicity.
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lookout,The defendant contends that he had aactingbecause been as
theleaving longer “lookingscene so as to no out” deprived complicitybe his

effectiveness, and, therefore,of its findings regarding the of thetiming
required.offense were We disagree. pointWhile at the he left the hescene

lookout,no anlongerwas effective nothingthe defendant did counterto his
prior complicity. defendant,According to the the principals requestedhad

offense, it,aid in committing agreedthe he to heprovide and toagreed
warn the ifprincipals anyone approached, thus theencouraging act.
Further, upon reaching the second floor the defendant looked toaround
“confirm or dispel” anyonewhether mightwas around who appre-have
hended the Thus,thieves or otherwise spoiled the crime. it was the

ofcomplicity agreeing to aid the primary actors and then actually aiding
undone;them that needed to be silently thewithdrawing from scene did

not, in any way,undermine the encouragement the provided.defendant had
As there was no evidence thethat defendant had wholly deprived his

effectiveness,ofcomplicity its it was not error for the trial court to refuse
to findingsmake the timingon of the offense because such findings would
not have altered the result.

For essentially reasons,the same we reject the defendant’s argument
that the trial court erred in denying his motion to dismiss for insufficient
evidence. To dismiss,succeed on a motion to the defendant bears the
burden of establishing evidence,that the in entiretyviewed its and with all
reasonable favor,inferences drawn in the State’s was insufficient to prove
beyond a reasonable doubt that he was of the crimeguilty charged. State

Sideris, 258, (2008).v. 157 N.H. 263

arguesThe defendant that the State did not meet its burden to show
that he effectivelydid not terminate his in trial,role the offense. During the

presentedState the testimony of Captain Francis Moran of the Hanover
Department,Police who testified that the defendant had confessed his

involvement in crime.the He then recounted the events as the defendant
had described them to him. From testimony,this there was sufficient
evidence to find that the defendant accomplicewas an in the crime.
Moreover, as previously,noted there was no evidence that the defendant
had done anything depriveto complicityhis in the crime of its effectiveness.
Accordingly, we conclude that the evidence was sufficient denyto the
defendant’s motion to dismiss.

Affirmed.

DugganBroderick, C.J., Hicks, JJ., concurred; Dalianis, J.,and and
specially.concurred



120

majority that theagreeI with theDalianis, J., concurring specially.
complicity of itsFormella, wholly deprive hisdefendant, notPaul did

by provisionswitheffectiveness, courtsinterpretedhas beenphraseas that
VI(c) of the Penal(2007), by drafters Model626:8, and theto RSAsimilar

by slightlyausingI this resultreachseparatelyI becausewriteCode.
majority focusesthemajority.the Whilefrom that ofanalysisdifferent

VI(c),626:8, my uponfocus isof RSAthe languagethe ofambiguityupon
The court’sthe Penal Code.from Modelderivesprovisionthe fact that this

forPenal Code commentariesto the Modelis to looklongstanding practice
v.statutes. StateHampshireNewinterpreting analogouswhenguidance

(2003). thisdepartto from180, I see no reasonDonohue, 150 N.H. 183
in case.thispractice

is that the evidence wasargumentappellateprincipalThe defendant’s
beyondfor the conduct of anothercriminallyto him liableinsufficient find

of thesufficiencyto theupon challengeTo hisprevaila reasonable doubt.
fact, viewing allevidence, no rational trier ofprovemust thatthe defendant

lightit in mostinferences from theall reasonableof the evidence and
State, a doubt.guilt beyondfound reasonablethe could havefavorable to

(2008). solely803, the evidence isMacDonald, 156 N.H. 804 Whenv.State
guilt. Id.conclusionscircumstantial, exceptit must exclude all rational

inhowever, the evidence thestandard, court still considerstheUnder this
evidentiary item into the and examines eachfavorable Statelight most

context, in Id.not isolation.
(2007) individual isprovides, part,in relevant that an626:8RSA

accomplicehe anacts asfor the conduct of another whencriminally liable
626:8,11(c). accompliceA anpersonan isin of offense. RSAthe commission

the offacilitatingof or commissionpurpose promotingthewhen “[w]ith
inoffense, personto aidattempts [an]other. . or oragreeshe . aids[an]

111(a). VI(c)626:8,626:8, RSAthe offense. RSAcommitting”orplanning
ifhowever, not an heaccomplicethat a ispersonfurther provides,

of the offense andto the commissioncomplicity prior“terminates his
givesorit in the commission of the offensewholly of effectivenessdeprives

or otherwise makesto the law enforcement authoritiestimely warning
the commission of the offense.”preventeffort toproper

he toconcedes, accomplice agreedhe an whenthe becameAs defendant
(1999).714,Merritt, arguesHe143 N.H. 718a lookout. See State v.act as

he immune fromfindinga that nonetheless wascompelledthat the evidence
to the commission ofcomplicity priorhisliability “terminate^]because he

of theof in the commissionwholly it effectivenessdeprive[d]the offense and
VI(c).626:8, The Stateposition.he left his RSAwhen lookoutoffense”

topostlookout was insufficientmerely abandoning hiscounters that
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complicity. arguesterminate his The that to terminate his complicity,State
preventthe defendant to “make some effort the crime fromactuallyhad to

occurring,” which he did not do.
VI(c).626:8,Resolving requiresthis of RSAdispute interpretation RSA

upon Anthony,626:8 is based Model Penal Code section 2.06. See State v.
492, (Official(2004); 2.06,§151 N.H. 494 MODELPENAL CODE at 295-96

1985). 626:8, VI(c),Draft and Revised Comments To RSAinterpret
therefore, the court looks to the Model Penal Code and its commentaries

guidance. Donohue,for See 150 N.H. at 183.
VI(c)626:8,RSA the oflanguagetracks Model Penal Code section

2.06(6)(c). 2.06,§Model Penal Code at 296. This part of the Model Penal
specialCode “establishes three a chargedefenses to that one is an

. .accomplice. . third these[T]he [of relates to a termination ofdefenses]
complicity priorthe actor’s to the commission of the atoffense.” Id. 298.

“Termination thatrequires whollythe actor hisdeprive conduct of its
ineffectiveness the commission of the offense give timelyor that he

warning to law enforcement authorities or otherwise make a effortproper
to prevent the of thecommission offense.” Id.

toAccording Code,the drafters of the Model Penal the “general
principle 2.06(6)(c)advanced” in Model Penal Code section “is that the
accomplice must deprive prior 9(c)his action of its effectiveness.” Id. cmt.
at 326. The action that suffices varies with the provided.kind of aid Id. For
instance, if the providedaccomplice arms to the principal, then merely
stating that he withdraws from the aid “ought sufficient;not to be what is
important arms,”is that he get back the thereby wholly depriving his aid of
its effectiveness in the of contrast,commission the Byoffense. Id. if the aid
given merelyconsists of encouraging principal offense,the to commit the
then “countermanding disapproval” may nullifysuffice to the aid’s influ-
ence, provided it’s heard in time to planningallow those to commit the
crime to reconsider their actions. Id. Because there will be cases in which
the only way that an accomplice can deprive his conduct of effectiveness is

actually crime,to prevent the the drafters included lawinforming enforce-
ment as a ofmethod termination. Id. As sort of effort that“[t]he should be
demanded turns largely circumstances,”so on the the thoughtdrafters it

specific rule,inadvisable to formulate a more and instead crafted a catch-all
providesthat whereimmunity accomplicethe “otherwise propermakes

preventeffort to the 296,commission of the offense.” Id. at 326.
interpretingCourts analogsstate to Model Penal Code section 2.06 have

uniformly held that for effective, must, minimum,termination be itto at a
be Quiroz,communicated to the principal. 675,See v.People 593 N.E.2d
678 (Ill. 1992). heart,Ct. “AApp. change scene,mere flightof from the crime
apprehension by police,the or an uncommunicated carrydecision not to out
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LAFAVE,2 SUBSTANTIVEsuffice.” W.will notof the schemeparthis
Adams,(2d 2003); 623A.2d13.8(d) v.see State§LAW at 366 ed.CRIMINAL

1993). of an(Conn. encourages the commission“A who42, person49
from thewithdrawingby quietlyescape responsibilityact cannotunlawful

1964).14 (Ill. “Rather, isit11, Ct.App.N.E.2dLacey,v. 200Peoplescene.”
(2)(1) aid, possibleall that isor dorepudiate priorhisnecessary that he:

(3) chain ofdo so before theor andpriorhis aid counselcountermandto
366; Adams, 623LAFAVE, supra at seeunstoppable.”has becomeevents

A.2d at 49.
complicityit means to terminate one’sunderstanding of whatthisWith

is examinestep my analysisin toliability accomplice,an the nextasto avoid
allfact, all of the evidence andviewingofa rational trierwhether

State,to the couldin most favorablelightfrom it thereasonable inferences
the conduct of another.criminally liable forthehave found defendant

A rational trierthat the was sufficient.majorityI the evidencewithagree
lightin theand the inferences therefromfact, viewing all of the evidenceof

notState, defendant didhave found that thethe couldmost favorable to
Tohis terminatepost.when he abandoned lookoutcomplicityhisterminate

thehis earlier aid towholly deprivehad tothe defendantcomplicity,his
the principalsearlier assistance enabledits effectiveness. Hisofprincipals

abandoningmerelyof being caught. Bywithout fearto commit the offense
hislookout, nothing depriveto earliera the defendant didposthis as

knew, stillprincipalsthe he waseffectiveness. For allassistance of its
the offense withoutcommittingcould continuetheyas a lookout andacting

tonothinghe the defendant didpost,When left hisbeing caught.fear of
belief,to this such asdispelsomethingbelief. Had he donedispel this
theleaving post, principalsto that he was hisannouncing principalsthe

at leasttheir actions. Withouthad an to reconsideropportunitycould have
whollynotleaving, deprivehe the defendant didinforming them that was

principalsto the of its effectiveness.his earlier assistance
forthat the defendant’s convictionagree majorityI with theAccordingly,

be affirmed.for conduct of another mustliabilitycriminal the


