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(N.D.GA., 1975)1355,Hum.Department Supp.Res. 403 F. 1358 Ga.of
is(provider agreement best construed as business contract between state

provider).and Medicaid
reverse and remand for further proceedingsWe consistent with this

do not address the State’sopinion. argumentWe that the trial court
“reached the correct result in granting summary judgment in favor of

because Bel judicataAir’s contract claim is barred theby[DHHS] res and
statute of maylimitations.” The trial court consider these onissues remand.

Reversed and remanded.

GalwayDuggan,Dalianis, Hicks, JJ.,and concurred.
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(Thomas Bocian, on theattorney,E.attorney generalA.Kelly Ayotte,
law, McGinnis, attorneyP. senior assistantmemorandum of and Susan

orally), for the State.general,

(JoshuaGordon, L. on theL. of Concord GordonLaw JoshuaOfficeof
theorally),and for defendant.brief

defendant, Jensen, of ofDUGGAN, was convicted theftJ. The Graham
services, (2007), in Rochesterfollowinga bench trial Districtsee RSA 637:8

J.). affirm.(Ashley,Court We
23, 2006, atfollowing. approximatelythe On MarchThe record reveals
on thedriving Spaulding Turnpikethe northboundp.m.,2:00 defendant was

toll two The Rochesterto the Rochester with tokens.attempted payand
accepted,time were two tokensa cent toll and at the tokensfiftytoll was

fifty After the handed the toll boothhad the value of cents. defendant
tokens, forattempted away. yelleddrive The attendantoperator two he to

complied. explainedThe attendantstop,the to and the defendantdefendant
1, 2006,Januarycould with tokens. As ofpayto the defendant that he not

of tollan form of for the uselonger accepted paymenttokens were no
change.thisroads; a on the of the booth door indicatedsign outsideposted

that tokens wereis uncontroverted that the defendant knewthoughEven it
Thewith tokens. attendantupon payingno he insistedlonger accepted,

speakthe lot to with the toll stationparkinghim to drive intoasked
paytoa officer.The defendant but refusedsupervisor police complied,and

a court summons. After aThe officer issued the defendantpolicethe toll.
trial, of a class B misdemeanor.guiltytrial found himthe courtbench
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On theappeal, arguesdefendant that he cannot be guilty of theft of
services he thepaidbecause toll with tokens. heSpecifically, advances three

(1)arguments: ahe had contract the obligatedwith State which the State
(2)to theaccept payment road;tokens as for ofuse the he thegave tokens

and,to the toll, therefore,attendant with the intent payto the the State
prove theft; (3)cannot the mental state necessary for and the tokens are

gift certificates and lawfullycannot expire.
637:8, I,RSA “Aprovides: person commits theft if he obtains services

which he knows are only compensation by threat,available for deception,
force, or any other designedmeans to avoid the due payment therefor.”

637:8, provides:RSA III further section,in ‘services’includes,“Asused this
to,but not necessarily labor,is limited professional service, public utility

and transportation services ...” There is no dispute that the ofuse the
aSpaulding Turnpike pursuant 637:8,1,is service to RSA which requires

compensation. The defendant argumentsfocuses his three upon whether he
intended to “avoid the payment.”due

We first address the defendant’s thatargument he ahad contract with
the 1,2005,State. Prior to September the State sold tokens aat discounted

(1993) (amendedrate to 237:11, 2005).be used for tolls. See RSA V In an
attempt to aimplement regional electronic system,toll collection see Laws
2005,177:54,1, legislaturethe passed followingthe law: “The commissioner
shall cease selling tokens on all of the inturnpikes the HampshireNew

system 1,turnpike on September 2005 and collectingshall cease all tokens
1,2006.”of January 2005,177:54,as Hence,Laws III. 1,2006,as of January

no longertokens were an accepted form of payment for toll roads.
The defendant purchased 1,2005.tokens toprior September At the time

the tokens,State stopped accepting the defendant had not used all the
purchased.tokens he had arguesHe that because ahe had valid contract

State,with the the State must continue acceptto tokens buyor them back.
At oral theargument, defendant argued attempthis to use the tokens was
an act of civil disobedience.

Assuming without deciding that the defendant had a valid contract
State,with the it against publicis policy to allow the defendant to use the

contract aas shield to prevent liability.criminal the“[W]here contract was
originally legal, law,but because changeof... a in the performance of the

prescribedacts in bythe contract one of the parties illegal,has become any
subsequent performance of such acts against publicis policy ...” 8 S.
WlLLISTON, (4th 1998).§CONTRACTS 19:35 ed. Generally, enforcingwhere
a contract results in law,violation of a criminal that contract is void. “Unless
it is manifest itthat was not the intention of the legislature to make the

void,contract a contract in invalid,violation of a criminal statute is even
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by prohibitor its termssospecifically providenotthe statute doesthough
2dAm. JUR.is 17Awhich the contract based.”uponactsthe act or
v.(2004). Fire and Cas. Co.in Minnesotaexample,§ For232Contracts

(Pa. 2004), requiredwas notcompanyan insuranceGreenfield, 855A.2d 854
because the death wasin a death actionwrongfulthe homeownerto defend

A.2d at 866. heldGreenfield, 855of the sale of heroin.a result Greenfield
act, respect toa criminal withthat, when an insured commits“in situations

injuries or lossessubstance, unexpectedunintended orcontrolled anda...
will notresult, by negligence, public policyoras a whether accidentoccur

Id.-,insurance.” see also Kaiser Steelunder the contract ofcoverageallow
(1982)72, will beMullins, (“illegal promises77 notv. 455 U.S.Corp.

law”); Eng.Plan. &byin controlled the federal Towncasesenforced
(Mass. 1976)Co., Inc.,Assoc., N.E.2d 706Spec. 342AmesburyInc. v.

contract). Thus, the defendant’sbreach ofis a defense to(illegality
liabilitycriminalpreventa insufficient tothat he had contract isargument

637:8,1. remedy anyfor contracthe RSA The defendant’sviolatedprovided
Criminalis and not violation of the Code.claim a civil action

ofbeinghis act an actAny argument regardingthe defendant has
637:8,1,merit, claiminghe is not that RSAcivil is asdisobedience without

religiouscan an act of andgreatis unconstitutional. “Civil disobedience be
if the lawsociety may ultimately beingand benefit. Butcouragemoral

constitutional, of one’s motives cannot excuse theviolated is the worthiness
Platte, 1176, 1181in the of law.”United States v. 401 F.3deyesviolation the

2005).(10th Cir.
was sufficient to theprovenext address whether the evidenceWe

attemptedthat he torequisite arguesmental state. The defendant because
tokens, hispurposely. prevail uponthe toll he did not act “Topay with

evidence, must thatsufficiency proveto the of the the defendantchallenge
fact, all reasonableviewingno rational trier of all of the evidence and

State,to could have foundit in the most favorable thelightinferences from
MacDonald, 803,v. 156 N.H. 804a reasonable doubt.” Stateguilt beyond

(2008).

637:8,1, of of “if heguiltythat a is theft servicespersonRSA states
only compensation by...he forobtains services which knows are available

637:8,1,RSA does notdesigned paymentmeans to avoid the due therefor.”
a not for aprovidea state. ‘When criminal statute doesspecify mental

state, 626:2,1, ofrequiring proof culpableread RSA as aspecificmental we
the offense andlightmental which in of the nature ofappropriatestate is

inthe conduct State v.punishing question.”the considerations forpolicy
(“A626:2, (2007)Rollins-Ercolino, 336, (2003); Isee RSA149 N.H. 338

murder, only if he actsguilty felony,of a or a misdemeanorperson is
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recklesslypurposely, knowingly, negligently, may require,or as the law
offense”).materialrespectwith to each element of the

Although previouslywe have not determined the mental state for theft of
services, assume,we as the argues,will defendant that theft of services

sufficientrequires purposely.evidence to show the defendant acted See
(1993)Sharon, 764,v. 136 N.H. 765 is(purposely highest degreeState the

state); (2007)(“A626:2,11(a)culpableof mental RSA person purposelyacts
respectwith to a material element an objectof offense when his conscious

is to cause the result or in theengage comprisesconduct that the
element”).

trial,At the defendant in“paidtestified that he the toll” that he “gave the
tokens.” He “I firmlyfurther testified: that this abelieve is valid form of

defendant, however,payment.” The “Itestified: have been aware that the
tokens were togoing cross-examination,be expiring.” On he admitted that
he knew that the tokens longer accepted.were no

testified, effect,The defendant in that his objectconscious to paywas
the toll with tokens which he knew were no longer accepted. The evidence

tokens,that theshowed defendant offered knowingthe theythat were not
accepted, and purposelytherefore acted to “avoiddue payment.” There was
sufficient evidence that the defendant requisitehad the mental state to be

ofguilty theft of services.
Finally, we address the argumentdefendant’s that the tokens are gift

(1995certificates. The pointsdefendant to chapterRSA 358-A & Supp.
2008), Act,the Consumer Protection in ofsupport argument.this RSA

1, 2008)358-A: IV-a (Supp. defines “gift certificate” “aas written promise
ingiven forexchange payment to provide bearer,the upon presentation,
orgoods specifiedservices in a 358-A:2, 2008)amount.” RSA XIII (Supp.

providesfurther that it is unlawful to gift certificates“[s]ell[] a facehaving
of orvalue purchasersless to which contain expiration$100 dates.” The

defendant argues the “written promise” material,is on the packagingtoken
which value,contains the following “farelanguage: 25 cents. Not redeem-
able for cash. Use of tokens two-axle,restricted to two and four-tired
vehicles.” The defendant argues languagethis a giftcreates certificate for

thanless $100.

In matters of statutory interpretation, are thewe final ofarbiter the
legislative expressedintent as in the words of the statute considered as a

Polk, 585, (2007).whole. State 155v. N.H. 587 We first examine the
language of the statute and ascribe the andplain ordinary to themeaning

Assumingwords used. Id. the tokens are promiseswritten topursuant RSA
358-A:l, IV-a, 358-A:2,RSA XIII itstates that is unlawful to gift“[s]ell[]
certificates... which contain expiration dates.” legislatureThe a lawpassed
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unsure asthat he wastestifiedtokens. The defendantthe use ofprohibiting
that theno evidencethere isthereforethe tokens andpurchasedto when he

them.when he purchaseddateexpirationanhadtokensdefendant’s
resultedof tokensstopto the useFurthermore, legislature’sif decisionthe

remedy pursuantviolation, isthe defendant’sActProtectionin a Consumer
(1995), to violateAct, and not358-A:10see RSAProtectionto the Consumer

law.the criminal

Affirmed.

Galway Hicks, JJ., concurred.Dalianis, andBroderick, C.J., and

CourtLebanon District
No. 2007-866

HampshireNewThe State of

v.

FormellaPaul

22,Argued: 2008October
21,Opinion 2008Issued: November


