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Because theappeal.onchallenge rulingnot thisdoesThe defendant
the265:93, need not addresswerely uponnot RSAtrial court did

Kleeman, N.H.v. 140Anglinto it. Seechallengeconstitutionaldefendant’s
(1995) reaching a constitutionalpolicy againstcourt’s257, 260 (emphasizing

ground).on a noneonstitutionalin that can be decidedissue a case
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(Nicholas Cort, attorneyassistantattorney generalA.Kelly Ayotte,
for the State.orally),the brief andgeneral, on

(James on thePLLC, Salisbury DennehyW.ofDennehy Group,Law
for the defendant.orally),brief and

defendant, Silva, conviction after aDalianis, appealsDante hisTheJ.
J.)(Nadeau, adispensingone count ofonjury Superiortrial in Court

(2004),RSA318-B:26, IX arguingresulting, seedrug with deathcontrolled
(2)him;(1) rightsand histo convictwas insufficient evidencethat: there

and the Sixth AmendmentI, ConstitutionPart Article 15 of the Stateunder
him were violatedagainstconfront witnessesthe Federal Constitution toof

who tested thelaboratorythe technicianproducethe failed towhen State
affirm.victim’s blood. We

14, 2006, theMarchfollowing:have found the OnjuryThe could
Simes,dealer, buyin order to heroin.Jaydrugdefendant contacted his

theaccompaniedThe victimparkingmeet in a lot.They agreed to
the twolot. Simes sold defendantparkinghe drove to thedefendant when

each, the defendant.interacting solely withof heroin forbags $55
purchase.contacted Simes for a secondday,that the defendantLater

the defendant he wouldthe defendant heroin and toldagreed to sellSimes
time,a Simes called thea location. After shortmeetingcall him with

defendant,him in another lot. Theparkingtold him to meetdefendant and
thevictim, the location where Simes soldthe drove toaccompanied by

side window. Whilethroughheroin the driver’sbagstwo ofdefendant
defendant, victim. Simes did notthe Simes noticed theinteracting with

hair.”a darkonly girl [with]that she was “smallrecognize her and observed
victim, theyand did notto thedid not introduce SimesThe defendant

andthe heroin for both the defendantwas unaware that wasinteract. Simes
the victim.

residence, Earlyheroin. theinjectedhe and the victimAt the defendant’s
morning,Later thatup and left for work.the defendant wokemorning,next

then asked hisvictim, answer. The defendantthe who did nottelephonedhe
later, thesomeone fromvictim. A short timeto check on thegrandmother
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defendant’s residence called the police and informed them that the victim
was unconscious and unresponsive. residence,At the defendant’s officers
unsuccessfully attempted to resuscitate her. She was transported to a
hospital where she pronouncedwas later dead.

One of the responding officers noticed that the victim had “track marks”
on her arms. He asked the defendant whether he and the victim had been
using drugs. Initially, the defendant not,stated that they had but later he
admitted that he and the victim had usingbeen heroin every day for the
previous three weeks.

The defendant was charged with one count of dispensing a controlled
drug with death resulting, 318-B:26, IX,under RSA which provides that
“[a]ny person dispenses...who ... controlled drugs[certain] ... is strictly
liable for a death which injection.”results from the

At the evidence,close of the State’s dismiss,the defendant moved to
arguing that the State had provefailed to that he had dispensed heroin to
the victim theybecause had jointly acquired the drugs. See State v.
Morrison, (N.J. 2006).902A.2d 860 The trial court denied the motion. The
defendant was convicted and this appeal followed.

Because the defendant challenges evidence,the sufficiency of the it is his
burden proveto that himno rational trier of fact could have found guilty
beyond a reasonable 536, 538(2007).doubt. State v.Ruff, 155N.H. We view
the evidence in the light most favorable to the State and examine each

inevidentiary item the evidence,context of all the not in isolation. Id. When
the presentedevidence circumstantial,is it must exclude all rational
conclusions except guilt in order to be sufficient to convict. Id.

defendant,To convict the the State prove,had to among other things,
that he “dispense[d]” heroin (2004).to the victim. 318-B:26,RSA IX
“ ‘Dispense’ distribute,means to with,leave of,give away,dispose deliver, or
sell one or more (2004).doses of... a drug.” 318-B:1,RSA VIII

The defendant argues that he and the victim jointly acquired heroin,the
and that one cannot dispense a drug to another when both persons jointly
acquired the drug. We need not decide whether he is correct because the
jury was instructed to this effect.

At the defendant’s request, the trial court instructed the jury on the
“joint possession doctrine” as follows:

Where two or more people simultaneously jointlyand acquire
possession of a drug for their own use intending only to share it
together, their only crime is simple possession, and one cannot
have dispensed to However,the other. that is limited only to the
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at thesimultaneouslyacquire drugthepeoplewhere thesituation
at theis, drug togetherthepeople acquireThat when theoutset.

transaction.outset of the

victimallegedand thethe defendantdeterminingIn whether
at thetheir own usedrugof the forpossessionjointly acquired

transaction, the relation-may consider whetheryoutheoutset of
the state-personal,commercial orpartiesthe wasship between

of control exercisedparties, degreeof the thements and conduct
transaction, thetime of their whetherthe other at theby one over

the ofdrugs together, quantitythepurchasedtraveled andparties
involved, possession of thepartywhether one had soledrugsthe

time, otheranyof anddrug any significant lengthforcontrolled
relevant.youfactor consider

assume, instruction stated thedeciding, jurythat thiswill withoutWe
jurythe followed the trial court’sAdditionally, we assumecorrectly.law

269, (2007),and,instructions, accordingly,279Pepin,v. 156 N.H.see State
that and the victimjurythe found hefinding guilty,that in the defendant

the heroin.jointly acquiredid not

State,in to the alightthe evidence the most favorableViewing
that the defendant and the victim didjurorrational could have concluded

(1)the Simes was thejointly upon following:the heroin basedacquirenot
(2) heroin;dealer; called Simes todrug purchasethe defendantdefendant’s

(3) in order tomeetingsorchestrated theonly the defendant and Simes
(4)sales; sales, theonlyboth Simes interacted withduringfacilitate the

(5)defendant; to use thewas unaware that the victim intendedand Simes
heroin.

present duringout that the victim was bothpointsThe defendant
transactions, machine tomoney from an automated tellerdrug withdrew

However,heroin, juryto the heroin. the couldbuy purchasethe and wanted
to thedispensedthat the defendant heroinreasonablyhave concluded

It is not a defense toonly acquiringafter the heroin from Simes.victim
that the victim was aresultinga with deathdispensing drugcontrolled

IX(b)(2).318-B:26,in the use. See RSAwilling participant drug
to confrontrightthat he was of hisargues deprivedThe defendant next

I, Hampshirehim Part Article 15 of the Newagainstthe witnesses under
the Amendment of the United States ConstitutionConstitution and Sixth

(2)(1) report;a andtoxicologythe trial court: admitted the results ofwhen
actually performdid nottestimony toxicologist,of a forensic whopermitted

into evidence.testing, reportto introduce thelaboratorythe
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trial,At the State introduced the of Matthewexpert testimony
McMullen, Services,a toxicologistforensic from National Medical Inc.
(NMS), the facility that tested the victim’s blood for toxic substances.
McMullen testified that when samples,NMS tests blood are a lot“[t]here
of inpeople process.”involved the isThis “intentional to have checks and

in place,balances to have people reviewing other work.” Inpeople’s this
case, a“at least dozen” were inpeople involved the victim’s blood.testing

not, however, Instead,McMullen did perform any of the tests. he was the
certifying toxicologist of the results and he “reviewfed] the data from the

ofoutcome all the testing that performed,[NMS] and then ... offsign[ed]
that,on report yes,the this is the correct result on subject.”this During his

testimony, the laboratoryState introduced the report as a full exhibit. We
begin analysisour Ball,under the State Constitution. See State v. 124 N.H.

(1983).226, 232

the Supreme‘While United States recentlyCourt has itsmodified
Confrontation analysis,Clause Washington,see v. 541 36U.S.Crawford
(2004),we have not adopted, and neither party argues that adopt,we should

applicableas to claims under the State Constitution.” State v.Crawford
(2008).Legere, 746,157 N.H. 750 “As party arguesneither for the

imposition standard,of a different we confine our analysis to the . . .
(1980)].”Roberts, 56,standard [under Ohio v. 448 U.S. 66 Id. at 751.

Roberts,Under a prior statement of an unavailable hearsay declarant
is ifadmissible it adequatebears reliability,”“indicia of ifor there is a

ofshowing particularized guarantees of trustworthiness. Id. (quotation
omitted). Reliability can be inferred without more in a case where the
evidence falls within a firmly rooted hearsay exception. Id.

Coombs,In (2003),State v. 149N.H. 319 we considered whether evidence
like atthat issue here was reliable Coombs,under the Roberts standard. In
the defendant argued that his rightstate constitutional to confront adverse
witnesses himagainst had been violated when the State introduced blood
test results through testimony scientist,the of a certifying instead of the
analyst actually Coombs,who tested the blood. 149 N.H. at In319-20.
holding that the admission of the blood test and the certifying analyst’s
testimony Constitution,did not violate the State we stated that “cross-

certifyingexamination of a scientist can effectively substitute for the right
to confront the actual analyst.” Accordingly,Id. we determined that both
the blood test and the testimony of the certifying witness were admissible
under the State Constitution.

We reasoned that “an analyst who many...conducts ... blood tests each
wouldday certainlyalmost performancenot remember her aof specific test

months scientist,later.” Id. “Her liketestimony, that of the certifying would



102

and[laboratory's procedurestestof the...knowledgegeneralherconcern
ofreview and chainmeasures, levels ofspecificquality controlprotocols,

case, value“Thus, every supplementalthein almostmatters.” Id.custody
Id. “More-significance.”testimony negligiblewould be ofanalyst’stheof

laboratory’sthat thetestimony indicatedover, scientist’scertifyingthe
subjectivetoand notessentially openmechanicalareprocedurestesting

judgment.” Id.

testimony didthat McMullen’sanalysis,this we holdwithConsistent
to adverseright confrontstate constitutionalnot violate the defendant’s

unlikely toCoombs, in this case would beanalystin anAswitnesses.
specificwhichor evenspecific performed,wereproceduresremember how
in thistestsseparate analysts performedAt awas done. least dozentesting

at areNMSexplain procedureshow thewas able tocase. McMullen
knowledge protocol.of labto hisexplain generalandperformedgenerally

in the thecertifying results ofFurther, stepshe to discuss hiswas able
aCoombs, testimony istestimony in thisthe scientist’stests. As with

analysts. Because McMullen’sfor that of the actualsubstitutesufficient
reliability, it islaboratory admissibletestimony report’stheestablished

Coombs, at 323.See 149 N.H.under Roberts.

distinguishable from Coombsthis case isarguesThe defendant that
theunavailingThis is asargumentof the offense.gravitybecause of the

underirrelevant Roberts.of the offense isgravity

intrial court erredarguesdefendant that theAdditionally, the
guaranteesof of trustwor­particularizedto make a determination“failing]

to testi­objectedAfter the defendant McMullen’sdisagree.thiness.” We
testifyhim to if the Statethat it would allowmony, the trial court indicated

ofcharacteristicsa foundation to demonstrate sufficientcould “establish
from which the trial courtampleThere was evidencetrustworthiness.”

The trialtestimony trustworthy.that McMullen’s wascould have concluded
so,that in doingand we will assumetestify,McMullen topermittedcourt

Innto decision. See Nordicnecessary findings supportall itsit made
(2004).Ventullo, 571,151 N.H. 586Assoc. v.Condo. Owners

therights under FederalWe now address the defendant’s
Court decidedSupremethe StatesClause. Since UnitedConfrontation

as to whether an out-of-courtCrawford, crucial determination“[t]he
Clause is whether it isthe Confrontation[Federal]statement violates

(2007).125, 131 O’Maley,InO’Maley,not.” State v. 156N.H.‘testimonial’or
testform and bloodsamplewhether a blood collectionconsideredwe

atClause. Id.under the Federal Confrontationresults were “testimonial”
(Cal.104,Geier,v. 161 P.3d 139-40fromDrawing guidance People139.
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2007), adopted case-by-easewe a approach to determine whether an
out-of-court statement is testimonial. Id. at 139-40.

In determining testimonial,whether an out-of-court statement is we
consider “the undercircumstances which an out-of-court statement is
made.” Id. at 138. crucial factor in adetermining“[A] whether statement is
testimonial or not is whether it ‘therepresents documentation of past

”events’ or ‘the contemporaneous recordation of observable events.’ Id.
other important;“[T]wo factors are also the first is whether the statement

was prepared in a manner resembling parteex examination” and “the
second ... is whether the statement is an Id.accusation.” Whether a

isstatement testimonial is a legal question, which we review de novo. Id.
First, arguesthe defendant rightsthat his under the Federal

Confrontation Clause were violated because he was denied the “toright
cross-examine and confront the lab technician performedwho the analysis

However,of the blood ofsample the decedent.” rejectedwe argumentthis
in O’Maley.

In O’Maley,we determined expertthat an witness’s wastestimony
non-testimonial when he testified about the results of tests he did not
personally conduct. Id. at 140. “The generatedresults from the blood test

neutral,were as the tests could have led to incriminatoryeither or
“Moreover,exculpatory results.” Id. at 139. to the extent that the actual

reported test isresult deemed to be accusatory, this result was reached and
notconveyed through the nontestifying analyst’s report, but by

[McMullen], the testifying witness.” Id. McMullen personally reviewed the
results to determine their accuracy. At least a dozen technicians were
involved in producing the singleresults. No laboratory technician could
have testified about the specific case,factual circumstances of this because
no single laboratory actuallytechnician performed all of the tests. As in
O’Maley,to the extent that any analystone could have testified regarding

results,the analystthat “would certainlyalmost not remember [his or] her
performance specificof the test of the defendant’s blood months later.” Id.

omitted).at 140 (quotation and Anybrackets such analyst’s testimony
would have been toidentical McMullen’stestimony “as it would concern...
general knowledge of the [laboratory’s] procedurestest and protocols,

measures,quality control specific levels of review and chain custodyof
omitted).matters.” Id. (quotation

Further, the itselflaboratory report was not testimonial. It “did not
proveestablish or past events and did not look toforward later criminal

prosecution”; merely reportedit that the blood samples contained mor­
phine. (4th225, 2007)United States v. Washington, 498 F.3d 232 Cir.
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2007) (No.(U.S. 14,Dec.omitted), cert.petition(quotations filedfor
in the sense07-8291). directly accusatory,was “notlaboratory reportThe

Rawlins, N.E.2dv. 884Peopleto the crime[].”linked the defendantthat [it]
2008) (No.(U.S. 9,(N.Y. 2008), Maypetition cert.1019, 1033 for filed

orhad heroin07-10845). that the victimInstead, establishedreportthe
that the defendantdid not establishshe died. Itbodyin her whenmorphine

case, wein thisthe circumstancesConsideringto her.had heroindispensed
Therefore, thehearsay.not testimonialtoxicology report washold that the

toxicologyand thetestimonyadmittingerr in McMullen’sdid nottrial court
report.

intestimony thisdocuments andargues that “[t]heThe defendant
they arewhichcircumstances underbecause thecase are testimonial
assump­uponrelied the“merelyare uncertain” and McMullengenerated

work.” The defen­shouldproceduresandprocedurestion that there are
However, weanalysis.theirrelevant underareargumentsdant’s Crawford

onto McMullenthe cross-examineopportunitythe defendant hadnote that
these issues.

briefed,notappeal,in his notice of butthe defendantbyAll issues raised
(2007).301,Hancock, 156 N.H. 306v.are deemed waived. State

Affirmed.

Galway Hicks, JJ.,C.J., Duggan, and concurred.Broderick, and
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