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others,in some counties but notprogramcourtavailability drugof
drug-relatedwith crimescharged“no defendantsreasoning that because

at the time ofGrays Countyin Harbordrug programto a courthad access
similarlyotherdifferentlytreated no than... wasprosecution [he]Little’s

(Wash.denied,in review 81 P.3d 119county”),offenders thatdrugsituated
(Ind. 2006)State, 1002,2003); App.N.E.2d 1007 Ct.Lomont v. 852

countyin inprogramdiversionreasoningsame to lack of forensic(applying
crime). hasalternatively,Stated the defendantwhich defendant committed

the Protection Clause. Seecognizable by Equalanot shown classification
Lomont, bya crime the(“[Committing contemplatedN.E.2d at 1007852

countyin or one with limitedstatute a smallerprogramforensic diversion
largea crime in a orcompared committingas to suchfinancial resources

protection purposes.”);not a classification forcounty equalresource-rich is
Little, 66 P.3d at 1101.

reasons, 262:23, I,conclude that RSA does notforegoingFor the we
under the Constitu-right equal protectionviolate the defendant’s to State

at much asprovides protectiontion. Because the State Constitution least as
circumstances, 346Salsburg,the Federal Constitution under these see U.S.

Justices, 553-54,551-52; at reach theOpinionat the 135 N.H. we sameof
as under theresult under the Federal Constitution we do State Constitu-

ruling constitutionalitytion. therefore reverse the trial court’s on the ofWe
262:23,1, affirm theaccordinglyRSA and defendant’s sentence consistent

Campbell.with our inholding

Affirmed.

DugganBroderick, C.J., Dalianis, Galway, JJ.,and and concurred.
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(Nicolas Cort, attorneyassistantattorney generalA.Kelly Ayotte,
orally),the brief and for the State.general, on

(Mark L. and Adam Cook on theOffices,Law of Chichester SistiSisti
brief, the defendant.orally),and Mr. Sisti for

defendant, Kincaid, aBroderick, byMatthew was convictedC.J. The
J.) negligenttwo counts of homicide.jury Superior {Mangones,in Court on

2006).2001) (amended We affirm.(Supp.See RSA 630:3
byare theby supportedThe found the trial court orfollowingfacts were

2004, singlearrested afollowingrecord. In the defendant wasSeptember
Holmes,in acrash on Avenue Concord. Randallvehicle Constitution

vehicle,in The defendant was indicted forpassenger the was killed.
trial, suppressPrior to he moved to evidence of hisnegligent homicide.

content, statements, Thesobrietyand field tests.post-arrestblood alcohol
J.) motions, and the defendant was{Fitzgerald,Trial Court denied his

conviction, counsel.convicted. After his he retained newsubsequently
stay sentencing, pendingthe defendant filed a motion to aSubsequently,
he could not thecompetency hearing and evaluation. He claimed remember

injury, intelligentlya thus “could not andaccident due to head and
rationally [attorney].” {Mangones,the case with his The Trial Courtdiscuss
J.) Thishearing imposed appealdenied the motion without a and sentence.
followed.

in denyingthe that the trial court erred hisappeal, arguesOn defendant
thathearing.motion for a evaluation and He assertspost-trial competency

accident, and thus unable toanythinghe cannot remember about the was
in his defense at trial. The defendantmeaningfullyassist his counsel

competency,that to hold a on his the trial courtby failing hearingmaintains
I, 15 theviolated to due under Part Article of Newright processhis

the Amendment to the UnitedHampshire Constitution and Fourteenth
that the trial court erred when itarguesStates Constitution. He also

statements,content,alcohol andpost-arrestadmitted evidence of his blood
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statute,sobriety faciallyfield tests under a unconstitutional former RSA
(2004) (current 2008)).(Supp.265:93 version at RSA 265-A:16 We first

Constitution, Ball,address the defendant’s claims under the State State v.
(1983),226, 231-33124 N.H. opinions guidance only.and cite federal for Id.

at 232-33.

“As the trial court in the positionis best to evaluate criminal[a]
behavior, grantdefendant’s we deference to its regardingdecision the need

(1993).710,a competency hearing.”for State v. 136 N.H. 715Zorzy, “Due
process guarantees under both the Federal protectand State Constitutions
defendants from ifstanding theytrial are at 714.legally incompetent.” Id.
“The test for ascompetency, byformulated the United States Supreme

States, 402, (1960),Court in v.Dusky United 362 U.S. 402 adopted byand
court, “First,two-pronged.”this is Id. the defendant must have a sufficient

present ability to consult lawyerwith and assist his with a reasonable
degree Second,of rational understanding. the defendant must have a
factual as well as rational of theunderstanding proceedings against him.”

omitted).Id. (quotation court,and citation We have held that a trial in order
to comply process,with due must evidentiaryorder an hearing on the issue
of competency “whenever a bona fide legitimateor doubt arises whether a
criminal defendant competentis to stand trial.” Id. at 715 (quotation
omitted).

In whetherdetermining a “bona fide or legitimate doubt” exists with
regard to a defendant’s competency, numerous factors should be consid­
ered:

In determining whether to order a competency hearing, the trial
court should consider evidence of a defendant’s irrational behav-
ior, trial,his demeanor at anyand prior opinionmedical on
competency. Where a trial court onlyhas before it a tentative
speculation that the defendant incompetent,is it need not order

evidentiaryan hearing into the competence.defendant’s In addi-
tion, a trial anyrecord void of indication that the defendant could

defense,not inassist his or rationally comprehend the nature of
the proceedings, provides substantial evidence of the defendant’s
competence.

(citations omitted).Id. at 715 and quotations factors, however,The list of is
not Aexclusive. trial court should exercise its discretion based theupon
particular facts and circumstances of the case before it and order a
competency as ithearing necessary,deems so upholdas to a defendant’s
right process.to due
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that hecase, allegeamnesia. He does notIn this the defendant claims
ordinary.at trial of theor that his demeanor was outirrationallybehaved

claims, essence, happened,could not remember whatin that because heHe
Zorzyarticulated in cannot be met.competencyof the testprongthe first

crash,is, to remember the thehe that because he is not ablearguesThat
thereafter,it, immediately heleading up transpiredevents to and what

to consult with and assist hispresent ability [triallacked “a sufficient
rational Id. at 714.degree understanding.”with a reasonable ofcounsel]

case, disagree.the facts of this weGiven
from the of the crash listsRadiology report nightThe HospitalConcord

laceration,”“facial and notes “no evidence of mandibulardiagnosisthe as
ReportThe Fire Patient Record concern-Departmentfracture.” Concord

Alert,” “[patientanding the defendant states: “Level of Consciousness:
injuries.” policeminor facial The record shows the defendant told ahas]

officer at the scene that “he had not hit his head.”

Although appear provide supportthe record before us does not to for
amnesia, assume, deciding,claim of without that thethe defendant’s we

alone, however,of the That claim doesmemorydefendant has no accident.
automatically legitimate triggeringnot raise a bona fide or doubt a due

waysa There are a defendantprocess right competency hearing. manyto
degreecan consult with and assist his trial counsel with a reasonable of

the detailsunderstanding necessarily rememberingrational without or
circumstances of an event that led to his arrest. As the trial court observed

post-trial competencyin its order on the defendant’s motion for a evalua­
tion:

This matter the defendant’s homicide hadnegligent charge][of
at trial over a number of Defendantlitigated days.been was

represented by two conscientious defense counsel in these mat-
... A of pretrialters. number motions had been filed. Various

byissues ... had been raised the defense in the context of motions
However,suppress pre-trialto and similar motions. no issues

the of to trial toconcerning competency appeardefendant stand
during year run-uphave been raised the two to trial.

In concluding that a defendant can consult with and assist his trial
degree understandingcounsel with a reasonable of rational without neces­

event,an thatsarily remembering analysis employedour is consistent with
jurisdictions. theby Supreme “Althoughother As Ohio Court has observed:

judicialthere are no definitive of what constitutes theexplanations ability
defense,... exceptionto assist in own it is clear that the cases withoutone’s

if hereject possesses ability onlythe notion that an accused that is able to
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remember the circumstances of the crime with which he charged.”is State
(Ohio 1986)Brooks, 407, omitted),v. 495 N.E.2d 413 (quotations cert.

denied, (1987); (Pa.526, 528479 U.S. 1101 Barky,see also Com. v. 383A.2d
1978) (“Wedo not believe that appellant’s amnesia alone denied him... the

defense.”).opportunity presentto a

The record before the trial essentiallycourt contained aonly
representation that the defendant suffered amnesia. In the exercise of its
discretion, the trial court could reasonably have concluded that no bona fide
or legitimate doubt arose as to the defendant’s competency. Zorzy,See 136
N.H. at 715. Given our deference to the trial court’s decision theregarding
need a hearingfor to assess a competence,defendant’s we cannot onsay,

us,the record before inthat it erred denying his motion. As the United
States Constitution provides greater protectionno to the defendant than

I, 15, 714,Part Article see id. at reachwe the same result under the Federal
Constitution as we do under the State Constitution.

Next, the arguesdefendant that the trial court committed reversible
error when it admitted content,evidence of his blood alcohol his post-arrest
statements and evidence of sobrietyhis field pursuanttests to a facially

statute,unconstitutional former RSA 265:93. Because the defendant has
failed to brief his arguments with respect to the admission of post-arresthis

tests,statements and field sobriety those waived,issues are deemed and we
address only his contention that the trial court inerred admitting his blood

See, Chick, (1996)alcohol content. e.g., 503,State v. 141 N.H. 504 (although
defendant’s brief claimed violation of toright process,due claim waived
where brief failed to further elaborate on argument). With respect to its
admission, the defendant thatargues the statute authorizes seizure of
evidence without requiring a nexus between probable cause and the
evidence sought.

In denying the pre-trial motion,defendant’s the trial court declined to
rule on the 265:93,constitutionality of RSA finding that the statute was not
implicated. The trial court concluded that the defendant was arrested for a
felony impliedlyand consented to the blood draws that were seized
pursuant probableto cause and exigency.E.g., Wong,State v. 125N.H. 610
(1984).The trial court provided:order

The defendant here had impliedly consented to tests of his
blood, breath byand urine Further,virtue of RSA 265:84. ... he
had rightno under RSA 265:92to refuse to consent to tests of his
blood, breath or urine since he Thus,was arrested for a felony. the
defendant’s blood could be tested without implicating the testing
mandates RSA 265:93.of

added.)(Emphasis
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Because theappeal.onchallenge rulingnot thisdoesThe defendant
the265:93, need not addresswerely uponnot RSAtrial court did

Kleeman, N.H.v. 140Anglinto it. Seechallengeconstitutionaldefendant’s
(1995) reaching a constitutionalpolicy againstcourt’s257, 260 (emphasizing

ground).on a noneonstitutionalin that can be decidedissue a case

Affirmed.

Galway Hicks, JJ., concurred.Dalianis, Duggan, and
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