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collegetheliterature, reasoning,Morton’sunderRussianmathematics and
apositions requiringfor thequalificationsto create SJDwould not be able

The bemightfield. samerespectivein eachexperienceteachinganddegree
Fish andHampshirein the Newadministratorsin an SJD forcreatingtrue

Banking Department. WeHampshirethe NewandDepartmentGame
such an absurdrequireand tothe rules statutesinterpret applicablecannot

387, 388O’Connor, 157N.H.Home Builders v.Traditionsresult. See Great
in manner when(2008)(“[W]e a literalstatutory languageinterpretwill not

result.”).would lead to an absurdreadingsuch a

21-1:42, II,in does not“the same” RSAtherefore hold thatWe
specification.in and classthe SJDrequirementsthe exact samerequire

reasonably quali­and similarRather, substantiallycontainthe SJD must
aMorton has not shown suchspecification.in the classfications as those

in case containsBecause the SJD thisunjust or unreasonable.rule to be
thewe affirmspecification,as the classsubstantially qualificationsthe same

meet thethat Morton did notthat it was valid andPAB’s determination
requirements.

Affirmed.

Galway Hicks, JJ.,Broderick, C.J., Dalianis, and concurred.and

judicialHillsborough-southern district
No. 2008-135

HampshireThe State of New

v.

ChrisicosMichelle

16,Argued: September 2008
7,Opinion November 2008Issued:





84

(Nicholas Cort, attorneyassistantattorney generalAyotte,A.Kelly
theorally),and for State.on the briefgeneral,

Mello, on theBernstein, PLLC, Bernsteinof Nashua {AdamBartis &
for the defendant.orally),brief and

Chrisicos, thedefendant, an order ofHICKS, appealsMichelleJ. The
J.) inmonths the House ofsentencing her to twelve{Groff,CourtSuperior

theCorrections, cross-appeals, challengingThe Statestand committed.
262:23of RSAprovisionsthat the home confinementtrial court’s conclusion

2006)(amended(2004) Protection Clause of the NewEqualviolate the
CONST, 1,I, 2. thearts. We reversept.See N.H.Hampshire Constitution.

and affirm the sentence.that 262:23 is unconstitutionalruling RSA
reveals,recites, followingthe facts.trial order or the recordThe court’s

15, 2006, drivingindicted for a motor vehiclethe defendant wasAugustOn
offender, in violation of RSA 262:23. Whilewhile deemed a habitual

was indicted onpending,that offense was the defendantprosecution for
21, 2006, of RSA 262:23. The Statesubsequentfor a violationNovember

jointly.indictmentsprosecutedthen both
agreement,under aguilty capped pleaThe defendant to both countspled

pursuant to which:

concurrent sentences of one to tworequestedState two[T]he
committed,Prison,in stand withyears Hampshirethe New State

inprisonat the discretion of the administrationhome confinement
The defendant aregulations. soughtwith its rules andaccordance

Corrections, years,for two withto the House of deferredsentence
theperiod bythe deferral as “house arrest”monitoring during

yearone ofrequestedThe defendantprobation department.
probation.

preventedthe court determined that it wassentencing hearing,At the
bysentence Petition Stateimposing requestedfrom the defendant’s of of

(2005).(State In Campbell,152 N.H. 515 weCampbell),v.HampshireNew
651:19, confinement undersentencingto to home“pursuantheld that RSA

facilityif has a homeapplicableoccur the correctionalmay onlyRSA 262:23
further concluded152 N.H. at 520. Weprogram.” Campbell,confinement

not haveCounty House of Corrections “doesHillsboroughthat because the
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an electronic program,bracelet it does not have a home confinement
program meaning 651:19,” and,within the of RSA 262:28 and RSA
therefore, held that inthe trial court erred thesentencing defendant to
home confinement. Id. at 522.

The trial court first noted that due to its lack aof home confinement
program, Hillsborough County onlyis the New “inHampshire county
which a defendant is doomed to serve the full minimum mandatory

at 262:23,1,sentence the House of Corrections.” The court then ruled RSA
facially unconstitutional as theviolating defendant’s State constitutional

toright equal protection.
Notwithstanding that the courtruling, found that the defendant did not

qualify for home confinement she chargedwhere had been with two distinct
violations of RSA 262:23.The court based its ruling upon plainthe language

262:23,1,of RSA which inprovides, pertinent part:

Any yearsentence of one or less imposed pursuant to this
paragraph shall be served in a county facility.correctional The

courtsentencing may anyorder that such offender may serve his
or her sentence under home confinement pursuant to RSA 651:19
based on the rules and regulations countyof the correctional
facility where the sentence is to be served for the minimum
mandatory thereof,term any portionor provided the offender

14first serves days imprisonmentconsecutive of prior eligibil-to
ity for home confinement. Habitual offenders shall only eligiblebe
for the home confinement program peronce lifetime.

262:23,RSA I.
Citing phrase lifetime,”the “once per the trial court thatconcluded

the plain statute,“[u]nder language of the the defendant could not be
sentenced to home confinement on the second indictment.” The court

thatreasoned if the“[e]ven sentences were ordered to run concurrently,
the defendant would requiredbe to serve her stand-committed sentence at
the same time she was serving home confinement under the first sentence.
The home confinement sentence would be bysubsumed the stand-commit-
ted sentence.” The court defendant,therefore sentenced the on both
indictments concurrently,' to corrections,twelve months at the house of
stand committed.

appeal,On the defendant argues that the trial court erred in finding her
forineligible home confinement. She contends that RSA 262:23 does not

prohibit concurrent sentences that include a home confinement component
because plain oflanguage“[t]he [the does not limit the availabilitystatute]
of home confinement tosentencing defendants orcharged onlyconvicted of
one habitual offender offense.” note court,We that before the superior the
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homepreclude262:23 did notthat RSAwith the defendantagreedState
of thatviolationsseparatewith twochargedfor a defendantconfinement

appeal.that onpositionIt has reconsideredstatute.

assume, thedeciding, thatwe withoutappeal,For of thispurposes
under RSAfor home confinementeligibleis that she isdefendant correct
statute,of that andwith two violationshaving charged262:23 beendespite

by Notwithstandingthe State.ruling appealedwe turn to the constitutional
issue in a casereaching a constitutionalpolicy against“longstandingour

Chester,Town 134N.H.on other Britton v.grounds,”that can be decided of
issue,(1991), the without434, 441 we choose to reach constitutional

v.judicial economy.of Statestatutory question,the for reasonsdeciding Cf.
(2003)420, 422 inPorelle, (addressing constitutional claim interest149N.H.

an untestedcase RSA 262:23 not asjudicial economy). presentsof This
intact, see Petitionstatute, constitutionalitythe ofpresumptionwith of

112, 115(2004),Assoc., alreadybut as a statute declaredN.H. Bar 151N.H.
In light uncertaintythe court. of thefacially by superiorunconstitutional

constitutionalitythe issue of RSA 262:23’sby ruling,raised the trial court’s
is made thisbyto arise until a definitive declarationlikelywill continue

of constitu­[thecourt. we consider “immediate resolutionAccordingly,
Assoc.,Petition N.H. Bar 151necessary prudent.”issue both andtional] of

N.H. at 113.

assumed,order, without that the State’sprevious deciding,In a we
certiorari,of which wepetitionshould be treated as a for writcross-appeal

accepted.

remedy, usuallyan avail-extraordinaryReview on certiorari is
right appeal, onlyin the of a to and at theonlyable absence

court, another tribunal hasdiscretion of the to determine whether
jurisdiction, authorityin to or observance ofillegally respectacted

law, in of discretionengagedthe or has an unsustainable exercise
poweror exercise our toarbitrarily capriciously.or has acted We

and where to do otherwise wouldgrant sparingly onlythe writ
Here,injustice. grantresult in we review becausesubstantial

theonly by may appealcertiorari is the avenue which the State
at in case.sentencing order issue this

(State (2006)Marcoux), 118,N.H. 154 N.H. 121Petition State v.of of
(citations omitted).

issue, 262:23andIn the constitutional we consider both RSAaddressing
651:19, 262:23, I, pursuantrefers to “home confinement toRSA as RSA

262:23, 651:19, the defendant’s651:19.” I. RSA at the time ofRSA RSA
offenses, inprovided part:
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mayA court order has beensentencing any person who
to a correctional prisoncommitted institution other than state

mayunder a criminal sentence be released therefrom for the
purpose obtaining working gainfulof and at for theemployment,
performance uncompensated publicof service as in RSAprovided
651:68-70, confinement,or to serve the sentence under home
provided the correctional has a homefacility confinement
program.

(2007) (amended 2007) added).RSA 651:19 (emphasis

“The constitutionality law,of a statute a questioninvolves of which we
Gonya 521,review de novo.” v. N.H. Dep’t,Ins. 153 N.H. 524Comm’r

(2006) omitted).(quotation We note that although the trial court did not
undertake a separate federal analysis,constitutional the statute’s validity
under both the court,State and Federal Constitutions was before the and

CONST,is now presented XIV, 1;§to us. See U.S. amend. N.H. pt.CONST.
I, 1, 2.arts. We first address the defendant’s claim under the State
Constitution, Ball, 226, (1983),v. 124State N.H. 231 and cite federal
opinions guidance only,for id. at 232-33.

In considering equalan protection underchallenge our State
Constitution, we must first determine the appropriate standard of

byreview theexamining purpose and ofscope the State-created
classification and the rightsindividual affected.... some[A]bsent
infringement of a fundamental right, importantan substantive
right, application classification,or of some recognized suspect the
constitutional standard to be applied is that of rationality.

H., (2004)634, omitted).In re Sandra 150 N.H. 637-38 (quotation On
appeal, partyneither seeks application of a more stringent standard than
rational basis.

test,Under the rational basis we determine whether challengedthe
legislation is “rationally legitimaterelated to a state interest.” Verizon New

Rochester, (2007).England City 624,v. 156 N.H. party630 Theof
thechallenging alleged statutory classification “has the to proveburden

that the arbitraryis or justifica­[classification] without some reasonable
tion” and negative every“to conceivable basis which might support [the
classification], whether or not the basis has a foundation in the record.” Id.

omitted).at (quotations631
The trial court found and ruled:

classification of allowing[T]he home confinement inonly counties
with a home confinement program does not have a rational



intent and of RSA 262:23legislative purposeto therelationship
that thehistory goalsThe indicateslegislativeand RSA 262:18.

disruptionto minimize the to thehome confinement werebehind
unit,the familythe economic loss tofamily,offender and to lessen

ofexpense housingthe of Corrections theDepartmentand to save
provideThe failure of the to forlegislaturehabitual offenders.

county actuallyin each contradictsprogramshome confinement
its intent.expressed

(Citation omitted.)

by inquiringthat the trial court erred into thearguesThe State
challengedin the statute. As thelegislature enactingactual intent of the

noted, arequirehas we neverSupremeUnited States Court “because
statute, entirelyfor a it isenactingto articulate its reasonslegislature

whether the conceivedreason for thepurposesirrelevant for constitutional
actually legislature.”distinction motivated the FCC v. Beachchallenged

(1993).Communications, Nevertheless,Inc., 307,508 U.S. 315 even
by actuallythe cited the trial courtinquiring purposewithout into whether

purposemotivated the we conclude that it is a conceivable tolegislature,
rationallythe is related. start with the not unreasonablewhich statute We

that in counties with a home confine­premise providing sentencing judges
to homeprogram option sentencingment the of habitual offenders confine­

the the torationally goals “minimizing] disruptionment is related to of the
unit,family, lessening] familyoffender and . . . the economic loss to the

. saving] Department expense housingand . . the of Corrections the of
whether the was toinquire legislature requiredhabitual offenders.”We now

in allimplement goalsthose counties.
(Misdemeanor Novo),In Opinion the Justices Trial De 135 N.H. 549of

(1992), pilotwe a forproposed legislation instituting programconsidered
defendants of misdemeanors in district court in Rockinghamconvicted

that the to a trial inCounty replace right superiorwould de novo court with
inright jury appealthe to a trial district court and a direct of issues of law

test,concluded, that proposedto this court. We under the rational basis the
did notlegislation equal protection:violate

The interest here is Statelegitimate reducing expendituresState
justice efficiently. byand more The classification drawndelivering

bill, Countythe between defendants and defendantsRockingham
counties,in the other nine results from the decisionlegislature’s

inefficacy system countyto test the of the new one before
words,Insystem throughoutthis new the State. othermandating

pilot specificallythe is created to determine whether theprogram
system actuallyelimination of the trial de novo will reduce State



expenditures justice efficientlyand deliver more as intended. The
classification created theby program perforce rationallyis thus

a legitimaterelated to State interest.

Justices,Opinion the 135 N.H. at 553-54.of
case,In the arguesinstant the State that was not irrational here for“[i]t

the tolegislature permit countyeach to decide for itself whether the
benefits of a programhome confinement would the costs for thatoutweigh
county.” The defendant argumentcounters that this “overlooks the trial
court’s factual andfindings legislative history” and notes that the State “did

present anynot evidence to explain the lack of a home confinement
inprogram” Hillsborough County.

not, however,We will “independently examine the factual basis which
justifies the treatment indisparate alleged by the this case.”[defendant]

Ctr., (1991).207, Rather,Appeal RegionalSalem Med. 134 N.H. 215 asof
above,noted the defendant has the burden “to negative every conceivable

classification],might supportbasis which [the whether or not the basis has
ina foundation the record.” England,Verizon New 156 N.H. at 631

omitted).(quotation concludeWe that it is not inconceivable that the
legislature could have intended to each countyallow to undertake a
separate analysis respectcost-benefit with to a home program.confinement
We also cannot conclude that a purposesuch is irrational.

Furthermore, we in Opinionnoted the thatJustices “[e]venof
where no pilot program is used to a injustify discrepancyterritorial the

justice,administration of courts have often intra-state ifupheld differences
within eachpersons territory were treated alike protec­and constitutional

Justices,tions were not otherwise abridged.” Opinion the 135 N.H. atof
554.This outcome followsfrom the thatprinciples equal protection “relates
to equality personsbetween as such rather than between areas” and that

uniformity is not a requisite.”“[territorial constitutional Salsburg v.
(1954)545, 551,346Maryland, U.S. 552 (construing Federal Equal

Clause).Protection As the United States Supreme Court has said of the
Fourteenth Amendment: “It contemplates persons persons.and classes of
It respecthas not to local and municipal regulations that do not injuriously
affect or discriminate between persons personsor classes of within the

orplaces municipalities for which such regulations are made.” Missouri v.
(1879).Lewis, 22,101 U.S. 30

Here, the defendant is treated differently anyno than other
defendant in 262:23,1,convicted ofHillsborough County violating RSA for

Little,no such defendant is foreligible home confinement. State v. 66Cf.
(Wash.1099, 1100-01P.3d App.)Ct. no in(finding equal protection violation
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others,in some counties but notprogramcourtavailability drugof
drug-relatedwith crimescharged“no defendantsreasoning that because

at the time ofGrays Countyin Harbordrug programto a courthad access
similarlyotherdifferentlytreated no than... wasprosecution [he]Little’s

(Wash.denied,in review 81 P.3d 119county”),offenders thatdrugsituated
(Ind. 2006)State, 1002,2003); App.N.E.2d 1007 Ct.Lomont v. 852

countyin inprogramdiversionreasoningsame to lack of forensic(applying
crime). hasalternatively,Stated the defendantwhich defendant committed

the Protection Clause. Seecognizable by Equalanot shown classification
Lomont, bya crime the(“[Committing contemplatedN.E.2d at 1007852

countyin or one with limitedstatute a smallerprogramforensic diversion
largea crime in a orcompared committingas to suchfinancial resources

protection purposes.”);not a classification forcounty equalresource-rich is
Little, 66 P.3d at 1101.

reasons, 262:23, I,conclude that RSA does notforegoingFor the we
under the Constitu-right equal protectionviolate the defendant’s to State

at much asprovides protectiontion. Because the State Constitution least as
circumstances, 346Salsburg,the Federal Constitution under these see U.S.

Justices, 553-54,551-52; at reach theOpinionat the 135 N.H. we sameof
as under theresult under the Federal Constitution we do State Constitu-

ruling constitutionalitytion. therefore reverse the trial court’s on the ofWe
262:23,1, affirm theaccordinglyRSA and defendant’s sentence consistent

Campbell.with our inholding

Affirmed.

DugganBroderick, C.J., Dalianis, Galway, JJ.,and and concurred.
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