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staytrial courts to a deferred orrequire imposing suspendedwe should
asserts,necessary,sentence until the convictionbecomes final. This is he to

a from an sentence based on a“prevent serving imposeddefendant
conviction this later finds He that he has notillegitimate.”Court concedes

his sentence he was on bailyet pendingserved deferred because released
appeal.the instant

decline the defendant’s invitation to hisadopt proposed generalWe
rule. “To the arightly argues: facingAs the State extent defendant a
deferred or hassuspended unique justifying stay,sentence circumstances a

petitionhe is free to the trial court or this Court to ask for one.” alsoWe
decline his invitation to issue an advisory opinion regarding impactthe that
a reversal of his 2008 convictionwould have hisupon deferred sentence. The

appealdefendant’s of the 2008 conviction remains “Thispending. court. ..
cases,decides actual not hypothetical ones.” In the Matter Jacobson &of

(2004)513, (Nadeau, J.,Tierney, 150 N.H. 519 dissenting).
At oral argument, bythe defendant contended that the trial court erred

to allowhim to attackrefusing collaterally.the 2008 conviction To the extent
addressed,that this argument differs from those we have it is insufficiently

(2003).Blackmer,developed 47,for our review. v.See State 149 N.H. 49 To
the extent that atimpliedthe defendant oral that theargument process he

at hearing infirm,received the deferred sentence was constitutionally he
has not argument, Fortier,briefed this and we deem it waived. See State v.

(2001).784,146 N.H. 792

Affirmed.

Broderick, C.J., Duggan, Conboy, JJ.,and Hicks and concurred.
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Fitch, (ThomasII, Bocian,Orville B. acting attorney general E.
assistant attorney general, orally),on the brief and for the State.

Rothstein, defender, Concord,David M. deputy appellatechief of on the
and orally,brief for the defendant.

Dalianis, defendant, Hernandez,J. The appeals byJose his conviction
a jury 632-A:2,of one count of feloniousaggravated sexual assault. See RSA
1(1)(2007). C.J.)He contends that the Superior (Lynn, erroneouslyCourt

juryinstructed the that police may suspectthe deceive a during question-
anding impermissibly testifyallowed a detective to wearingwhile a ski

mask. We affirm.

I. Background

juryThe could have found the following relevant facts. The defendant is
21, 2007,the victim’s step-father. victim,On the ofevening September the

old, sisters,who was then yearstwelve two of her and her young cousins
atwere home with the defendant. The victim’s mother and other siblings
atwere a local restaurant.

At point,some the victim’s porchsisters went out to the while the victim
and the defendant watched television in the room.living When one of the
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bedroom, the victim went toto in theyoung began cryvictim’s cousins
next to her on a bed. The defendanteventually layconsole her and down

own, onbedroom, layvictim’s and hispulled pantscame into the down the
of the victim’sher, vagina penis.her with his Onetop penetratedof and

of the victim.topand saw the defendant onsisters walked into the bedroom
victim’s otherpulled up pants.off victim and his ThegotThe defendant the

and other Whenget siblings.ran to the restaurant to their mothersister
home, punchedthe victim’s brother herfamilythe rest of the arrived at the

him happened.she refused to tell what hadwhen
and, hadtheywere then called when were told whatpoliceThe

in Thehospitalhad the victim taken to the an ambulance.happened,
home, and to to anpolice speakdefendant left the but later called the asked

to the station for aninvestigator. eventually brought policeHe was
Santiagowere Police Officer Josué andinterview. His interviewers Nashua

Page.Detective Robert
any misconduct. The then lied to theinitially policeThe defendant denied

defendant, telling bodyhim that his hairs would be found on the victim’s
also told himprove penetrated Theyand that tests would that he had her.

chargethat be that their wanted toimprisoned supervisorhe would and
Eventually,him with the victim to have intercourse. the defendantforcing

told the that when he went to check on the child in thepolice crying
bedroom, behind,the victim him from her hands downhishugged put pants
and to rub his that he on of the victim and shebegan penis. got topHe said

before,told him that because had had sex it was all for him to haverightshe
He that to his on herpolice began penissex with her. told the the victim rub

and that fourvagina penetratedhe her three or times before the victim’s
videotapedsister entered the room. The interview was and transcribed.

trial,At the for to wear a ski mask whilesought permission PageState
defendant,testifying. explained PageThe State that when interviewed the

Division; inhe was to the Youth he was now the Narcoticsassigned Services
Division, working undercover. The State contended that the mask was
necessary protect Page’s “personal safety identity.”to and The defendant

rightson that mask his under theobjected ground impairedthe the
CONST, I, 15;pt.Federal and Clauses. N.H. art.State Confrontation See

CONST, VI, The also that the maskarguedU.S. amends. XIV. defendant
face whenunnecessary jury already Page’s theywas because the had seen

interview, trial was attended.videotaped only sparselywatched the and the
mask, finding thatPage testify wearingThe trial court allowed to while the

substantiallythe was valid and that the mask did notpurposeState’s
credibility.with to assessjury’s ability Page’sinterfere the

testified, jury allowingcourt instructed the that it wasPageBefore the
because,him a mask as he now worked in antestify wearingto while



tonecessary preserve abilityto histhe mask wascapacity,undercover
safety. specificallyThe courtin that and for hisoperate capacitycontinue to

orcredibility... to have extrathat was not “entitledjury Pagetold the
wearingfact that he’s a mask” andof thecredibilitydiminished because

anywouldway you“the same ascredibilitywas to assess hisjurythat the
other witness.”

case, to proposedthe court held a conference discussNear the end of the
instructions; objected to the court’s instruction aboutthe defendantjury

voluntary. Hewhether his confession wasjuryhow the should evaluate
authorities arejurythat the that “law enforcementby tellingcontended

the courtsubterfuge deception,”under the law to resort to andpermitted
in ease.”The defendant conceded that“vouching policefor tactics th[e]was

law, that itaccurately arguedstated the butthe court’s instruction
infor this case.”vouching police practicesa bias as the Court is“create[d]

contended, to decideInstead, “up juryit should be to thethe defendant
or not all the circumstances.”police appropriately giventhe actedwhether

and, juryinstructed the asobjection, ultimately,The court overruled the
confession:respectfollowswith to the defendant’s

indicating that the defendantpresentedEvidence has been
charged.a the crime There are twoconcerningmade confession

ofapply yourwhich to considerationimportant legal principles
maythat law a notpersonthis evidence. The first one is under the

solelya crime on the basis of an uncorroboratedbe convicted of
However,by person.or admission made the this doesconfession

orrequired provenot mean that the State is to the crime crimes
of the confession. it doescharged by independentevidence What

independentmean is that must be substantial evidence tothere
trustworthy.that the confession isestablish

...trustworthy, you mayIn whether the confession isdeciding
is that thethingsconsider such as whether there other evidence

occur,in fact the defendant did or didchargedcrime did whether
crime, the didnot have a motive to commit the whether defendant

crime, theopportunityor did not have the to commit the whether
con-confession is consistent or inconsistent with other evidence

committed,in the crime wascerning allegedlythe manner which
byall other facts and circumstances as shown the evidence.and

that to the confession con-legal principle appliesThe second
circum-carefullyvoluntariness. You should examine thecerns its

it wassurrounding the confession to decide whether madestances
voluntarily. proveThe is the State tofreely uponand burden
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freelymadethat the confession wasdoubtbeyond a reasonable
doubt that thea reasonableyou beyondIf findvoluntarily.and

you mayvoluntarily,and thenfreelya confessiongavedefendant
presentedall other evidencewith thetogetheruse the confession

in a verdict.deciding uponin the case

thata doubtHowever, beyondnot satisfied reasonableyouif are
notyouthen mustfreely voluntarily,made andthe confession was

For the defendant’sin a verdict.reachingconsider the confession
byhave madevoluntary,...and it must beenconfession to be free

doing andof what he wasunderstandingwith anthe defendant
from conduct ofnot have resultedAnd the confession mustsaying.

threats, or psychologicalforce or physicalthe such aspolice
free will.which overbore the defendant’scoercion

voluntary, youwas shoulddecidingIn whether the confession
alleg-under which the confessionconsider all the circumstances

made, advised ofwhether the defendant wasedly includingwas
the nature ofinterrogated by police;was therightshis before he

the timepolice;the defendant and thethe conversation between
occurred; tone, manner andtheand where the confessionplace

defendant; of personsof the the numberlength questioningof the
of the defendantand mental conditionpresent; physicalthe

education, characterage, experience,the theduring questioning;
defendant; other circumstances asof the and allintelligenceand

evidence.byshown the

during questioningthatindicatingYoualso have heard evidence
con-made false statements to the defendantpolicethe officers

of other witnesses orpossiblethe existence or existencecerning
authorities areagainstevidence the defendant. Law enforcement

orsubterfuge deceptionlaw to to andpermitted under the resort
of ...questioningof information in the courseprovidingthe false

tactics do not have the effect ofsuspect longa as as these
the suspect’sthe free will so as to renderoverriding suspect’s

the nature and cir-involuntary.confession You should consider
byinformation to the defendantany providedcumstances of false

abeyondin the hasdeciding proventhe officers whether State
voluntary.that defendant’s confession wasreasonable doubt the
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II. Discussion

JuryA. Instruction

thatthat the trial court’s instruction thearguesThe defendant first
in was erroneous. Theby engage deceptionlaw topolice permittedare

inexplain jury,is to state and to the clearchargeof the trial court’spurpose
to the case. State v.language, applicablethe rules of lawintelligibleand

(2007). instructions,Drake, 169, reviewing jury171 we155 N.H. When
inby interpreting disputedof error the instructionsallegationsevaluate

them, and inentirety, juroras a reasonable would have understoodtheir
in the juryof all the evidence the case. Id. We determine whetherlight

accuratelyand each element of the offenseadequately explaininstructions
inonly fairlyif instructions did not cover the issues of lawand reverse the

particular jury necessary,the case. Id. Whether a instruction is and the
instructions,juryand of are within the sound discretion ofscope wording

court,the trial and we review the trial court’s decisions on these matters for
172.an unsustainable exercise of discretion. Id. at

accuratelythat instructionacknowledges challengedWhile he the stated
law, impermissiblythe the defendant that it invaded the exclusiveargues

Ross, 397, 399,jury.of the v. 141 N.H. 400fact-finding province See State
(1996). Ross,in to that in InHe likens the instruction this case Ross. the

aggravateddefendant was convicted of felonious and misdemeanor sexual
a claim him incomplainant brought againstassault. Id. at 398. The civil

trial,in the criminal Id. at 399. Atparticipatingaddition to case. the
that the “was the criminalcomplainant pursuingdefendant contended

strengthen jurycase... to her civilclaim.”Id. The trial court instructed the
in sexually bythat “if the was fact assaulted the defendant ascomplainant

alleges, every right bring private againstshe then she has to a civil lawsuit
omitted).(quotationhim.” Id. and brackets The trial court also instructed

jury givethe that “it is not unusual for an act to rise toalleged wrongful
prosecutionboth a criminal and a related civil lawsuit.” Id. and(quotation

omitted). thatappeal,brackets On the defendant conceded the former
arguedinstruction was but that the latter instruction amounted toproper,

unusual, and,finding proceedingsan of fact that dual are notimproper
thus, jury’s argued abilityinvaded the Id. He that his to attackprovince.

complainant’s credibility compromised by challengedthe was the instruc-
tion. Id.

“The trial instruction a factual onagreed: judge’s findingWe constituted
proceedings commonplace eclipsedwhether dual were and therefore the

of law.”Id. This was wepermissible preceding pure improper,statement
juror might interpretedwell have the court’sexplained, “[a]because
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statement to mean that the complainant’s pending civilsuit had no bearing
on credibilityher as a witness in the criminal trial as a matter of law.”Id.
at 399-400.

The defendant makes an similar thatargument to of the defendant in
Ross. abilityHe contends that his to attack credibilitythe of the andpolice,

jury’s ability confession,the to assess the reliability of his were compro-
bymised the trial court’s instruction policethat the are permitted by law

to suspects provideddeceive that deceptiontheir does not overbear the
suspect’s will.

differs,The however,instruction at issue from the instruction in Ross.
While the instruction in Ross constituted a factual finding by the court that

unusual,”dual proceedings “are not challengedthe instruction in this case
is a pure that,statement of law. The court juryinstructed the aas matter

law,of the police are allowed to suspectsdeceive thatprovided the
deception does not overbear the suspect’s will. Whether the deception, in
fact, overbore the defendant’s will jurywas for the to decide. The trial court
made Moreover,no factual onfinding this issue. the court specifically

that,instructed the jury when assessing the oftrustworthiness the
confession,defendant’s it was to consider “all... facts and circumstances

added.)as byshown the (Emphasisevidence.” Contrary to the defendant’s
assertions, innothing the trial court’s precludedinstructions the jury from
considering the fact that policethe lied to him ineither determining
voluntariness or for other purposes, such as to assess their overall
credibility, or the reliability of the confession.

The defendant criticizes the trial court for “thetreating subject of the
police’s prerogative to lie to suspects more expansively than . .. the more
recent treatment afforded the intopic the BarHampshire][New Associa-
tion’s draft criminal instruction.” urgesHe the court to exercise its
supervisory authority adoptto the jurydraft criminal instruction. Given
that conceded,he has for the purposes of this thatappeal, the trial court’s

law,instruction accurately stated the we decline his invitation.

B. Ski Mask

The arguesdefendant next that the trial court violated the State and
Federal Confrontation Clauses when it allowed toPage testify while

CONST, CONST,wearing a ski I, 15;mask. See N.H. pt. VI,art. U.S. amends.
XIV. Because we decide uponcases constitutional grounds only when
necessary, begin bywe addressing the claimState’s of harmless error.

Wall, 237, 244(2006).State v. 154N.H. For purposes analysis,the of this we
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assume, testifythat the to whiledeciding, allowingwithout detective
constitutional id. atwearing rights.a ski mask violated the defendant’s See

245.

determined,only beyondAn error is harmless if it is a reasonable
doubt, by O’Maley,that was not affected the error. State v. 156the verdict

(2009).125, (2007), denied, 129N.H. 129 cert. S. Ct. 2856 The State bears
An maythe burden of that an error is harmless. Id. error beproving

harmless a reasonable doubt if the alternative evidence of abeyond
nature,is of an or and ifguilt overwhelming quantity weightdefendant’s

merelythe is or ininconsequentialinadmissible evidence cumulative
relation to the of the of Id. In thisstrength guilt. makingState’s evidence
determination, presentedwe consider the alternative evidence at trial as
well as the character of the inadmissible Id. at Inevidence itself. 129-30.

case, any testifythis error in the to a skiallowing wearingdetective while
Iowa,mask abeyond Coywas harmless reasonable doubt. See v. 487 U.S.

(1988)1012, (explaining1021 that denial of face-to-face confrontation is
(2005)subject Hall, 374,to analysis);harmless error State v. 152 N.H. 379

harmless error to of in(applying review admission evidence violation of
Clauses).State and Federal Confrontation

For the tojury aggravatedconvict the defendant of felonious sexual
assault, doubt,the had aprove, beyondState to reasonable that he

victim,inknowingly engaged penetrationsexual of the who was less than
time,atyears bythirteen old the his into herinserting penis vagina. See

V(a) (2007) (amended 2008).632-A:2,1(1); 632-A:l, (2007),RSA RSA I-b The
alternative evidence of the defendant’s guilt overwhelming.was

The victim’s sister testified that she the victimsaw on the bed with her
pants and topunderwear down and the defendant on of her with his pants

hisbelow knees. She also testified that while she could not be that thesure
victim,penisdefendant’s was inside of the it appeared to her that he and

the victim were having sex. The victim’s sister described the defendant’s
him,penis as “hard” and “wet.” When she confronted the defendant told the

it,”sister that “he didn’t want to do but that the victim had on to“c[o]me
him” by “kissing him and him.”touching The victim’s sister testified that

said,the apologizeddefendant and then “I know I’m to forgoing pay what
I did.”

The victim testified that she felt the defendant on oftopclimb her and
his input penis vaginaher while she was down on a herlying bed with

sister’s that himbaby. pushShe said she tried to off and was too scared to
scream for her sister.

byWhen interviewed the thepolice, penetratingdefendant confessed to
victim penis. police grabbedthe with his He told the that the victim him
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him “not tothe victim toldHe said thathis penis.and fondledfrom behind
the victim’spenetratedHis penishad sex before.she hadworry” because

in.walkedthe victim’s sistertimes beforemore than threenovagina

had sexualthat the defendantabove evidenceconclude that theWe
old at thevictim, yearsthan thirteenwho was lesswith theintercourse

to thisin relationtestimony,time, overwhelming. The detective’swas
The masked detectivecumulative.evidence, andinconsequentialwas

theBefore he tookof the defendant.interviewpoliceabout thetestified
interview, transcriptread aof thestand, videotapeajurythe had observed

masked detective’sabout it. Theit, testimonySantiago’sof and heard
hadjurytheof the other evidencemerely cumulativetestimony was

the interview.regarding
its ofabove, that the State has met burdenwe holdall of theuponBased

wearing atestifyto whileallowingin the detectiveanythat errorproving
inerrorAlthough anydoubt.a reasonablebeyondmask was harmlessski

beyondharmless atestifyto wasin the detectiveallowingthis case
to trialinstructionsdoubt, providetoopportunitywe take thisreasonable

testify wearingto whilewitnessesallowing prosecutioncourts about
such as masks.disguises,

an individualI, affordsArticle 15 of the State ConstitutionPart
him face toagainst“to the -witnessesrightthe meetaccused of a crime

a criminalgrantsto the Federal ConstitutionAmendmentface.” The Sixth
him.”againstwith the witnesses“to be confrontedrightdefendant the

constitutions, toright “physicallycriminal defendant has theaUnder both
cross-­him the to conducttestify rightandagainstface those who

givethat the witness will his statementsensuringas well asexamination
the of thejury maythe so it observe demeanorunder oath and before

(1991)Peters, 791,N.H. 794in his statement.” State v. 133makingwitness
omitted);citations, Coy, 487 U.S. atand brackets seeellipses(quotations,
(1990).836, our own as well1017; 851 UnderCraig,v. 497 U.S.Maryland

clause“the confrontationSupreme precedent,Court’sas the United State
trial,” which “mustconfrontation ata for face-to-facepreferencereflects
and the necessitiespolicyofoccasionally way publicto considerationsgive

omitted);Peters, emphasesand(quotations133 N.H. at 794of the case.”
at 849.Craig, 497 U.S.

1014, 1021-22, Supreme Courtat the United StatesCoy,In 487 U.S.
and the witnessa screen between the defendantplacing largeruled that

sexuallyhim ofyoung girlsof the who accusedduring testimonythestand
The Court heldFederal Confrontation Clause.them violated theassaulting

“aa criminal defendantguaranteesClausethat the Federal Confrontation
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at trial.”giveto face all those who and evidenceright appearto meet face
omitted). preventedthe screenCoy, (quotation487 U.S. at 1016 Because

defendant, it denied him his to confrontseeing rightthe witnesses from the
his accusers face-to-face. Id. at 1020.

witnesses toallowingIn the issue was whether several childCraig,
circuitpresence by one-wayoutside of the defendant’s closedtestify

sufferingso to them from serious emotional distresspreventtelevision as
the defendant’s Clause 497 U.S. atrights. Craig,violated Confrontation

constitutionality procedure, holding840-41. The Court the of thisupheld
“indispensable”that face-to-face confrontation is not an element of the

at thatConfrontation Clause. Id. 849-50.The Court ruled the Confrontation
a“may physical,Clause be satisfied absent face-to-face confrontation at

only necessarytrial where denial of such confrontation is to anfurther
important public policy only reliability testimonyand where the of the is
otherwise assured.” Id. at 850. In determining testimony’swhether the

assured,reliability is otherwise the Court focused on the toextent which
(1)followingthe four elements of confrontation physicalwere satisfied:

(2) (3) (4)oath; cross-examination;presence; and observation of demeanor
court, 846,by the defendant and trier of fact. Id. at applied851. We the

Peters,analysiscourt’s in Peters.Craig See 133 N.H. at 794.

that, future,this for inUsing authority guidance, we hold the when
a trial consideringcourt is whether to allow a toprosecution testifywitness

mask,while a such awearing disguise, as the court must make specific
findings that the is andisguise necessary importantto further State

reliabilityinterest and that the of the evidence is otherwise assured. Craig,
497 U.S. at 850. Determining reliability testimonythe of the is“[w]hether
otherwise assured uponturns the extent to which the proceedings respect

oath,the four of physicalelements confrontation: presence, cross-exami­
nation, State,and observation of bydemeanor the trier of fact.” Romero v.

(Tex.502, 2005); 846,173 App.S.W.3d 505 Crim. see atCraig, 497 U.S. 851.
Additionally, courtroom,as with decisions to close the the trial court’s
findings supporting the toallowing testify wearing disguisewitness while a

specific enough“must be that a court canreviewing determine whether
(1999)Cote, 368,the ... properlyorder was entered.” State v. 143N.H. 379

omitted).(quotation

Affirmed.

Broderick, C.J., Duggan, Conboy, JJ.,and Hicks and concurred.


