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specificallytrial did not addressthat the courtWe noteopinion.this
intheunlawfully plaintiffevicttoattempteddefendantwhether the

for furtherto trial courtremand this issue theof 540-A:2. WeRSAviolation
of opinion.in ourlightconsideration

and remanded.Reversed

Duggan JJ.,Conboy,Dalianis, concurred.Broderick, C.J., andand
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(.NicholasKelly Cort,A. Ayotte, attorney general attorneyassistant
general, on the brief and orally), for the State.

Rothstein, defender,David M. deputy appellate Concord,chief of on the
and orally,brief for the defendant.

Hicks, defendant, Flood,J. The appealsElizabeth a theruling of
J.)(Abramson,Superior Court denying her motion to continue a tohearing

impose a suspended sentence until after the disposition of collateral
proceedings.criminal We affirm.

The supports following. 2007,record the In May the pleddefendant
toguilty the misdemeanor of operating after suspension, RSA 263:64
2007) (amended 2008).(Supp. The trial court sentenced the todefendant

ninety days corrections,in the house of yeardeferred for one conditioned
herupon good behavior. Near ofthe end the deferral period, the defendant

could petition the court to whyshow the deferred commitment should be
suspended, which she did in April objected2008. The State to the
defendant’s petition imposeand moved to the suspended sentence because

Derry policea officer had her in Mayarrested for operating2008 after
being certified as a habitual offender.

At sentence,the thehearing imposeon motion to the defendant moved
a untilfor continuance the criminal charges from the 2008arising May

motion,arrest were The trialresolved. court denied the and proceeded with
the trial courthearing. testimonyThe heard from officerthe who arrested
the Maydefendant in 2008. The defendant chose not to Aftertestify.
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counsel, imposedtrial courtthefromargumentsandhearing the evidence
underlyingtheto serveand ordered the defendantsentencesuspendedthe

days.ninety
denial of herthat the trial court’scontendsthe defendantappeal,On

trial violated dueher criminaluntil afterhearingto continue themotion
unconstitution­rulingtrial court’sasserts that thesheSpecifically,process.

torightherrights:processtwo dueher to choose betweenally forced
trialat theto remain silenthearing rightand herimpositionat thetestify

this argumentfirst addressdisagree. Wecriminal Weproceeding.in the
only.guidanceforopinionsand cite federalunder the State Constitution

(1983). onebefore us is226, 231-33 Because the issueBall,v. 124N.H.State
646, 651Abram, 156N.H.law, it v.we review de novo. Stateconstitutionalof

(2008).

aright toprocessa has a duethat defendantquestionThere is no
ofsentencea or deferredimpose suspendeda court canhearing before

(1982).1083, At thisPerrin, 1088122 N.H.v.Staplefordincarceration.
to be heardopportunitythe defendant “thethe court must affordhearing,

Id.; v.see also Stateand evidence.”presentin and to witnessesperson
(2000).240, opportu­a defendant thisDumont, By affording145 N.H. 243

as as anfact-finding process wellto ensure an accuratenity courts seek
550,127 N.H. 554Moody Cunningham,v.justinformed and decision. See

(Cal. 1975).Nevertheless,1024, 1031 a(1986); Coleman,v. 533 P.2dPeople
to or totestifyThe whethertestifyto decisioncompelleddefendant is not

to theto is lefthearing imposeat aevidence and witnessespresent
At a122 N.H. at 1088.defendant; Stapleford,strategicit is a choice. See

has thethe defendantproceeding,in criminalanyto ashearing impose,
CONST,CONST, I, 15;art. amend.U.S.pt.to remain silent. See N.H.right

V.

testifyor toto remain silentthat the decision whetherrecognizeWe
trial court holdsacute when theparticularlyone’s own behalf becomeson

defen­Theprosecution.to a related criminalhearing prioran imposition
underlyinginincrimination thetestifyto and riskweighmust whetherdant

to an adverseexposedremain silent and beor toprosecution,criminal
silent, the defendantremainingdecision, Byincluding imprisonment.

impositionat thecircumstancesmitigatingpersonally presentcannot
violations. Whilecommitting allegedthedenyhearing personallyor

not force thedifficult, This choice doesstrategicis a one.this decision
two constitutionalelection betweenimpermissibleto make andefendant

(2004)226, thatHearns, (noting “[n]ot151 N.H. 238State v.rights. See
discouragesthatprocesschoice in the criminalevery government-imposed

... is prohibited”).rightsthe exercise of constitutional
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assertion, in v.Contrary Burgess,to the defendant’s our decision State
(2008),156 N.H. 746 not dictate that a trial court’s failure to continuedoes

an until after the of the criminalimposition hearing underlyingresolution
theBurgess,is a constitutional violation. In we held thatproceeding

sentencingcourt not consider a silence at assentencing could defendant’s
factora lack of remorse when had hissignifying the defendant maintained

757-58,Burgess,innocence criminalthroughout process.the 156 N.H. at
Here, upon760. there is no attendant the defendant’spresumption silence

hearing. Similarly,at the is our inimposition Burgess inapposite. decision
(1975),Williams,v. forgrant immunityState 115N.H. 437 to to a defendant

attestimony hearing constitutionally requirehis a bail does not a trial court
Williams,to continue an 115 N.H. atimposition hearing. 442-43. That

public policy,decision was based to insureupon specifically the defendant’s
appearance at avoidproceedings unnecessaryfuture court and to depriva-

liberty.tions of at 443.Id.
The strategic choice the defendant is similar to afaces here the decision

defendant must to remaintestifymake whether or silent at a probable
Williams,cause In we ahearing. held that a defendant’s attestimony

cause was at aprobable hearing subsequentadmissible a trial because
defendant is tocompulsion testifyunder no constitutional at the probable
cause 442hearing. (“Although mayId. at a defendant have a ofright, even

dimensions, chooses,constitutional to follow course thewhichever he
choose.”).thatbyConstitution does not token forbid him torequiring

Indeed, no court that has thisrecently addressed issue has thefound
tension between to testifyone’s at an orright imposition hearingrevocation

rightand one’s to silent to of magnituderemain be constitutional or import.
See, Coleman, 1030; State, (Nev.e.g., 1193, 1194533 P.2d at v. 610Dail P.2d
1980); (Iowa 1985).Wahlert, 10,State v. 379 N.W.2d 13 inFor example,
Wahlert, the Iowa Court held that “theSupreme disposition of a criminal
prosecution prior to a isprobation hearing constitutionallyrevocation not
mandated and a continuance in present constitutionallythe case was not

Wahlert,necessary.” at379 N.W.2d 13. The Iowa Supreme Court also
publicreasoned that policy may againstconsiderations advise ancontinuing

imposition until afterhearing resolution of atunderlying charges.the Id.
A14. deferred probation grantsentence or is a conditional of isliberty that

subject to is not adeprivation; right.it 122 IfStapleford,See N.H. at 1088.
a defendant her liberty, societyviolates his or conditional has an ininterest
the prompt determination of the issue the amaybecause “defendant pose

Wahlert,ifdanger left at 14.liberty.” 379 N.W.2d at
most,At several have the ajurisdictions practice holdingheld that of

revocation or imposition proceeding prior dispositionto the of the related
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underlying the“policiespublicaffects thecharges adverselycriminal
Coleman, at 1032. These533 P.2dagainst self-incrimination.”privilege

judiciala ruleto createsupervisory powerstheiremployedhavecourts
in an earliergivenhasthat the defendanttestimonyat trialexcluding

990,1042; 612P.2dCorey,at v.Id. McCrackenhearing.revocationprobation
(Mich.699,(Alaska Rocha, 706-07 Ct.1980); v. 272 N.W.2dPeople997-98

(R.I. 1977); v.DeLomba, 1273, State1978); A.2d 1275-77v. 370App. State
664,(Vt. Evans,1986); 252719, State v. N.W.2d514 A.2d 721-23Begins,

(Wis. 1977). forms. Californiarule takes twoexclusionaryThis668-69
useprobation hearingat atestifywho chooses togrants the defendant

testimony orColeman, at The defendant’s533 P.2d 1041-42.immunity. See
not used thetestimony may againstthis bederived fromany evidence

Id. holdspurposes.or rebuttal Vermontexcept impeachmentfordefendant
againstbe used thetestimony mayand its fruits neverthat the defendant’s

for for thatperjuryin a of the defendantexcept prosecutiondefendant
isexclusionarythese rules514 A.2d at 723. Neither oftestimony. Begins,
ausing testimony fromprohibition againsta constitutionaluponbased

in a criminal trial.hearingor revocation laterprobation

here,defendant, argument.a constitutional SheonlyThe advances
at the trial courtupon public policybasedpreserve argumentdid not an

therefore, wouldand, today public policydo not decide whetherwelevel
granta trial court cannotWe do note thatgrant immunity.dictate a of use

statutes; topower givetheimmunitysua under theimmunity sponteuse
50,See, v. 159 N.H. 57e.g., Rogers,with the Stateimmunityuse lies State.

(2009). however, anherein, continuinga trial court frompreventsNothing
criminalunderlyinguntil the resolution of thehearing afterimposition

(1stMullen, 100,v. 499 F.2d 105in a case. See Flintprosecution proper
Cir.) supervisedto have held thepreferablethat it would have been(finding

that this resultholdingafter the criminal trial buthearingrelease violation
(1974).denied, 1026cert. 419 U.S.constitutionally required),was not

Nevertheless, all that matters is whetherpurposes,for constitutional
Here,hearing.at sheoption testify impositionhad the to herthe defendant
rightsher totestify,chose not to she retainedthoughdid. Even she

evidence and witnessespresentthe witnesses and tocross-examine State’s
Moreover,122 at the Statein N.H. 1088.Stapleford,her own defense. See

the termsof that the defendant violatedprovingstill maintained the burden
atof the evidence. See id.by preponderancefreedom aof her conditional

(2008).Gibbs, 538, easier to meet1089; 157N.H. 542 Whilesee also State v.
in criminalappliesa thatbeyondstandard of reasonable doubtthan the

orcases, testifyor the defendant tocompel requirethis standard did not
we hold thatAccordingly,deferred sentence.impositionface certain of her
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bythe trial court did not violate the defendant’s due process rights failing
imposition hearing prosecution.to continue the until after the criminal

greater protectionThe Federal Constitution offers the defendant no
Flint,than the under these circumstances. 499does State Constitution See

105; Hearns, 238; 1088;122F.2d at 151 N.H. at N.H. atStapleford,
Williams, 115 at 442.Accordingly,N.H. we reach the same result under the
Federal Constitution as we do under the State Constitution.

Affirmed.

Broderick, C.J., Duggan, JJ.,and Dalianis and concurred.
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