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” (citationsaffected,’‘persons directly ‘persons aggrieved.’between and
omitted)). legislature presumed meaningis to know the of the words“[T]he

551,it advisedly.” Njogu,chooses and to use those words State v. 156 N.H.
(2007).554

Applying “personthis well-settled definition of . . . toaggrieved” the
case, Ipresent agree majority appellant,with the that the Diane Williams

Galebach, direct,has to that afailed demonstrate she has definite interest
in the herguardianship proceedings concerning Accordingly,brother. she is

567-A:l, and, thus,not a “person... aggrieved” meaningwithin the of RSA
standing pursuelacks to this appeal.

myIn opinion, majoritythe addresses issues that are not before us. For
instance, majoritythe states: “Had probatethe court either denied the

or[appellant’s] petition granted lesser thanprotections what she had
she would be ‘a ...sought, person aggrieved’ under 567-A:lRSA and have

tostanding appeal.” Similarly, majoritythe states: questiondo not“[W]e
that the person protectedwhose interests are under guardianshipthe

— —statute the proposed ward could theappeal imposition guard-of a
ianship as an aggrieved person, whether a guardianship petition was

ingranted full or not.” Additionally, majoritythe rules that the ward’s
siblings “would have the to ifright appeal the guardianship were not

ifgranted, probateor the court imposed fewer restrictions on the ward’s
liberties than requestedthose in the petition.” majorityThe also construes

(2004),RSA 464-A:40 which governs the termination of a aguardianship,
provision that is not at issue in this appeal. As these issues notare before
us, I believe we should not yet opine upon them. “This court. . . decides

cases,actual hypotheticalnot ones.” In the Matter Jacobson Tierney,&of
(2004)513, (Nadeau, J.,150 N.H. 519 dissenting).
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(Susan McGinnis,A.Kelly Ayotte, attorney general P. senior assistant
attorney general, orally),on the brief and for the State.

(MarkOffices,Sisti Law of Chichester L. on orally),Sisti the brief and
for the defendant.

BRODERICK, defendant,C.J. The Damien K. convic-Young, appeals his
murder, (2007);attemptedtions for one count of RSA 630:l-a 629:1RSA

1(b)(2007), assault, 631:1, (2007),degreetwo counts of first RSA and one
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(2002).firearm, appealscount of felon in of a RSA 159:3 He alsopossession
on two of the convictions. He that the Courtargues Superiorhis sentences

J.) (1) possessionerred his motion to sever the felon in{Barry, by: denying
(2) for acharge; denying chargeshis motion to dismiss the and directed

(3)evidence;upon imposingverdict based insufficient and consecutive
sentences for the murder and assault convictionattempted conviction

convictions,regarding the same victim. We affirm the vacate the consecu-
degree attemptedtive sentences for first assault and murder on the same

victim, and remand.

I

juryThe could have found the facts. In the hoursfollowing early morning
11, 2006, defendant, man, Maranda,of alongMarch the with another Ian

a carapproached parked at a local restaurant in Manchester and fired
car,multiple gunshots into the car. Two of the three men inside the

White,Nathaniel Addo-Gyang Anthony injured,and were butseriously
survived. The defendant held a grudge against Addo-Gyang because he
believed that the victim had stabbed him Atyears pointearlier. some
during eveningthe before the the defendantshooting, had encountered

at a localAddo-Gyang arrangedestablishment and later for his friends to
Addo-Gyangfollow in their car so they reportcould his location to the

defendant and Maranda. Once the car in which aAddo-Gyang was rear-seat
restaurant,passenger parked at the the parkeddefendant and Maranda

car,nearby, approached the parked began shootingand into the rear and
finished,side of the theyvehicle. When the defendant threw his undergun

it,a nearby vehicle but then retrieved after which both men fled.
murder,The defendant was attemptedindicted on two counts of two

assault,of degreecounts first and one inbeing possessioncount of a felon
trial,of a firearm. After a jury acquittedconsolidated the the ondefendant

one count of attempted murder but convicted him on the remaining
charges. This appeal followed.

II

The defendant arguesfirst that the trial court by denyingerred his
motion to insever the felon of apossession firearm count from the other
charges. He contends that he suffered undue prejudice jurybecause the
was exposed highly prejudicialto evidence of his prior felony convictions
that otherwise could not have been into in a separateintroduced evidence
trial for assault and attempted murder.

uphold‘We will the trial court’s decision not to sever cases unless we
conclude that the decision constitutes an ofunsustainable exercise discre-



(2003).Ramos, 118, 120v. 149 defendantAccordingly,tion.” State N.H. “[a]
ruling clearlymust demonstrate that adverse was untenable[an severance]

omitted).prejudice (quotationor unreasonable to the of his case.” Id.
aprocedural provide necessary backdropCertain facts to the trial court’s

of motion to sever. The record thatdenial the defendant’s demonstrates the
agreeddefendant had at a conference to to his convictedpretrial stipulate

status, an of firearm seecharge,felon element the RSA 159:3. On the
trial,dayof the first of a arose about the nature ofmorning disagreement

the intended the defendant thatstipulation. Specifically, requested the trial
jury theycourt not read it to the so that would not of hislearn status as a

thatargued prejudice jury’sconvicted felon. He his felon status would the
ability to reach a fair verdict on the assault and murderattempted charges.
Rather, of thescope charge juryhe wanted the firearm before the to be

solely knowinglylimited to whether he apossessed firearm.
Both the State and the trial court raised concerns about the defendant’s

torequest stipulation jury.withhold the from the After further colloquy,
defendant,which the trial courtduring optionsoffered several to the the

ultimatelydefendant withdrew his andstipulation sought to sever the
sever,firearm trial courtcharge. The denied the motion to and the

consolidated trial proceeded.
arguesThe State that the trial court’s decision to deny the defendant’s

motion to sever should be affirmed because his motion untimelywas under
Superior Court Rule 98-F. We agree.

(45)Motions to must forty-fivesever be filed “not less than calendar
days prior juryto the scheduled selection ordate within such other time in
advance of trial may goodas the Court order for cause or mayshown

inprovide for a pretrial scheduling order.” SUPER. Ct. R. 98-F. The
defendant sought to sever the firearm oncharge morningthe of trial

offering anywithout good cause whatsoever for his noncompliance with
incolloquyRule 98-F. The the transcript indicates that sometime before

trial, the defendant agreed stipulatehad to to his felon status. The
however,argument,defendant makes no that partiesthe and the court also

had agreed procedurebefore trial to the of accepting stipulationhis without
trial,itreading jury.to the On the of trialmorning the court refused the

suggested procedure, justificationdefendant’s and he offered no for his
Indeed,noncompliance forty-five daywith the time limit of Rule 98-F. when

brief,the on inappeal responsiveState raised Rule 98-F its the defendant
offered no counter of a orargument by way reply duringbrief oral
argument justify Accordingly,to or excuse his we cannotnoncompliance.

that trial ansay the court committed unsustainable exercise of discretion in
sever,the to fordenying soughtdefendant’s motion the first time on the
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directlywasto the defendantAny resulting prejudiceof trial.morning
timelyin aseekingin severanceunexplained delayto hisattributable

manner.

obligatedtrial court wasarguesextent the defendant that theTo the
jury, rejectit to the we hisstipulation readingto his withoutaccept

Cardin,that in v. 129 N.H. 137The defendant contends Stateargument.
(subse­(1987), in a while intoxicateddrivingwe “allowed the defendant

puttingto his record without evidencestipulate priortoquent) prosecution
Cardin, however,jury.” readily distinguish­record before the ispriorof the

convictionwasstipulation priorthat defendant’s to the DWIable because
ofsentencing partto enhanced and was not the essentialonlyrelevant

Cardin, reasoned,atcharged.of the crime 129 N.H. 139. Weelements
to theprior only sentencing,“since the convictionis relevant and defendant

jury has no need to know of it.” Id.stipulated validity,has to its the
contrast, as a felon is what renderedBy the defendant’s status convicted

Thus, Cardin,unlike in defendant’sgun possession illegal. stipula-his the
in an of the firearmpertained charge.tion this case to essential element

Indeed, trial court that areadingthe defendant admitted before the
an of a to the is normaljuryof essential element crimestipulation

trial,Yet, and,procedure. morning requested procedureon the of he a novel
that trial courtdemonstrating requiredon he cites no cases the wasappeal,

ought accepted develop argumentto or to have it. Because he did not his
Cardin, we not address it further. In rebeyond citing any Koteyneed See

(court(2009)M., 358,158 N.H. 361 declined to review undeveloped
argument).

Ill

argues presentThe defendant next that the State failed to sufficient
to of his convictions. he thatsupport specifically, arguesevidence each More

beyondthe evidence was insufficient to a reasonable doubt that heprove
shooters, possessed eveningwas one of the that he a firearm on the of the

contends,shooting, injuryor that he inflicted on either victim. The State
however, sufficiency challenge onlythat the defendant a to hispreserved
first assault convictions his assertion that the evidencedegree uponbased

injuredto that heany actuallyfailed demonstrate bullets fired the victims.
for juryThe State also contends that the evidence was sufficient the to

charge principal accomplice,convict the defendant on each as either a or an
alleged.as the indictments

sufficiencyassume without that the defendant hisdeciding preservedWe
however,We,in thatchallenges agreethe trial court. with the State under

liability, presentedeither or sufficient was forprincipal accomplice evidence
a thatjuror beyonda rational to conclude reasonable doubt the defendant



committed the crimes of murder on firstattempted Addo-Gyang, degree
White,Addo-Gyangassault on both and and felon in of a firearm.possession

for inOur standard review this area is well established:

evidence,To in a toprevail challenge sufficiencythe of the the
defendant bears the burden of that rationalproving no trier of
fact, viewing State,the evidence in the mostlight favorable to the

guilt beyondcould have found a reasonable doubt. In reviewing
evidence,the evidentiarywe examine each item in the context of

evidence,all the innot isolation. Circumstantial mayevidence be
supportsufficient to a offinding guilty beyond a reasonable doubt.

Further, maythe trier draw reasonable inferences from facts
proved and also inferences from facts found as a result of other
inferences, provided they can reasonablybe drawn therefrom.

(2006) (citationsCrie, 403, omitted).State v. 154 N.H. 406

murder,To prove attempted the is requiredState to submit
sufficient evidence that a took aperson substantial step killingtoward

with purpose 630:l-a;another the of accomplishing killing.the RSA RSA
629:1. The attempted murder indictment allegedhere that the defendant

Maranda,acted in concert with and with purpose causingthe of the death
of Addo-Gyang, pointedwhen he and adischarged firearm into the vehicle
Addo-Gyang occupied under circumstances the defendant believed consti­
tuted a substantial step killing Thus,towards Addo-Gyang. the defendant
was charged as both a anprincipal accomplice. Munson,and v.See State

(2001).712,146 N.H 716 To prove accomplice liability, the State was
“(1)required to submit sufficient evidence that: the had theaccomplice

(2)purpose succeed;to make the solicited,crime the accomplice’sacts aided
(3)or attempted offense;to aid in committinganother the and . . . the

accomplice requisiteshared the mental state for the offense.” State v.
(2008).Duran, 146,158 N.H. 151

Viewingthe in light State,evidence the most favorable to the we conclude
that it was sufficient for a juror beyondrational to find a reasonable doubt
that the defendant committed the crime of attempted againstmurder
Addo-Gyang, either as a orprincipal accomplice.as an wit-Numerous
nesses, victims,including the two testified about historythe between the
defendant Addo-Gyangand and the surroundingevents the shooting. The

long-timedefendant held a grudge against Addo-Gyang because the
defendant believed that Addo-Gyang had him in fight yearsstabbed a

eveningearlier. On the of the shooting, the two saw one another at a local
establishment a exchange,and had brief hostile where the defendant made
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left with hisAddo-GyangAddo-Gyang.towardthreatening gesturea
and Maranda alsoWhite, victim. The defendantMends, the otherincluding.

a friend.awaydrove with
a of femalegroupto callphoneand used a cellThe defendant Maranda

to followinstructed the womenTheyin a different car.travelingfriends
and inkeptThe women did soand inform them of his location.Addo-Gyang

route, pulledEn the womencontact with the two men.telephoneconstant
station, gotwoman out andcar at a where onegasthe victims’up behind

then returned topassenger,a rear-seatAddo-Gyangconfirmed that was
to a local restaurantwomen followed the victimsUltimately,her car. the

Maranda instructed theirThe defendant andthey parked.where both
alitand she The mennearby alley, complied.off in adropdriver to them

sides, told the friend to leavecar at their and Marandagunsfrom the with
occupied byto the carparkedtwo men walked overimmediately. The

man, multiple gunshots, aimingfiredand another thenAddo-Gyang, White
wereAddo-GyangBoth and Whitethe back and side of the vehicle.toward

struck, nine wounds. Theapproximately gunshotand sufferedAddo-Gyang
it,car, and then fled.nearbyunder a retrievedgundefendant threw his

aspectsto certain ofchallengesThe defendant advances numerous
simplythat “the State’s witnessesarguesthe evidence. In heparticular,

hand,in the number ofidentifycouldn’t a firearm couldn’tput [his]
used,shooters, identifyand couldn’tidentify gunscouldn’t the number of

To these attacks on theduring shooting.” supportlocation the[his]
evidence, witnessestestimonyto inconsistencies in the of certainpointshe

cross-examinations, witnesses’amongand and variousbetween their direct
end, however,In a sense evaluation of thetestimony. the “[c]ommondirect

obligation of thecredibility provinceof witnesses ... is the and[within]
(1994).Huard, 256, 259 testimony supportsN.H. Witnessjury.” State v. 138

above, and Marandaincluding that the defendantall the facts outlined
tookoccupied by Addo-Gyang,that tracked the carguns evening,possessed

expectedwould be to bepeopleaim at on the car wheremultiple targets
the intention oflocated, discharged gunshotsnumerous withtogetherand

anyto that bulletEven if the evidence failed establishkilling Addo-Gyang.
couldAddo-Gyang, jurora rationalby actuallythe defendant struckfired

outlined above ashim of murder under the factsattemptedhave convicted
aninjuryactual is not elementaccomplicea or an becauseprincipaleither

of the crime.

the twoinvolvingindictmentsdegreeturn to the first assaultWe
White, targetedthevictims, occupiedboth of whomAddo-Gyang and

631:1, 1(b), the isRSA StatedegreeTo first assault underprovevehicle.
a orpurposelyevidence that defendantto submit sufficientrequired
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knowingly bodily injury bycaused to another of a deadly weapon,means
(2007)625:11,see (defining deadlyRSA Y weapon). The assault indictments
defendant,alleged shooter,that the inacting concert with the other

knowingly bodily injurycaused to each victim by discharging a firearm at
the vehicle they occupied causingand numerous gunshot wounds. The

indictments, therefore,assault also charged the defendant as aboth
Thus,principal and an accomplice. proofwhile that each victim incurred

bodily injury was tonecessary convictions,secure the first assaultdegree
evidence supporting each element of accomplice liability also would be
sufficient to support againstthe convictions the defendant.

Viewing the in light State,evidence the most favorable to the we
conclude that it was sufficient for a jurorrational to conclude abeyond

(1)reasonable doubt that: the defendant had purposethe to inflict bodily
(2)injury victim;on each he committed acts that aided the ofcommission

(3)assaults;the and he committed these acts knowing that the victims
Duran,would incur bodily injury. See 158 N.H. at 151 (outlining elements

of accomplice liability). Even if none of the defendant’s actuallybullets hit
victim,either the evidence was sufficient to beyondestablish a reasonable

doubt that his purposeful to, did,acts were intended and actually aid the
other shooter in accomplishing the first degree assaults on each victim. Cf.

Merritt, (1999)714,State v. 143 N.H. 718 (accomplice liability requires
proof that to, did,the defendant intended and actually aid the primary
actor).

brieflyWe turn to the firearm charge. To secure a conviction for
firearm, (1)felon in possession of a the State must that:prove the defendant

owned,knowingly (2)possessed firearm;or acontrolled and he was
previously 159:3, I;convicted of a felony. Stratton,RSA State v. 132 N.H.

(1989).451, 457 The indictment thatalleged the defendant knowingly
possessed a firearm after having been convicted of several felonies in
Massachusetts in 2004.The State submitted evidence of historyhis criminal
that identified the felony Moreover,convictions. despite questionsthe of
credibility defendant,raised by the several witnesses theytestified that
actually saw the defendant a thatholding gun evening, or himsaw extend
his arm like he holding gunwas a and witnessed muzzle comingflashes
from the location a gun Therefore,where would be inlocated his hand.
viewing the in light State,evidence the most favorable to the a juryrational
could have beyond defendant,found a reasonable doubt that the a convicted
felon, unlawfully possessed a firearm that evening.
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IV

by imposingcourtthat the trial erredFinally, arguesthe defendant
murder convictionsattemptedon the assault andsentencesconsecutive

the consecutive sentencesHe contends thatthe same victim.regarding
and the constitutionalmergerthe law doctrine ofboth commonviolate

ofthatargues impositionThe Stateagainst jeopardy.doubleprohibition
of eachmergerviolate doctrine becausesentences does not theconsecutive

a act.separatethe car criminalcomprisesten bullets fired intoof the
notneedmerger argument,the defendant’s weagreewe withBecause

claim.the constitutionaladdress
Seemergercommon of is limited.jurisprudence on the law doctrineOur

(2003)290, to(declining merger302 addressv. 149 N.H.Higgins,State
merit); v.lackingin nature in Statecursory whollyas either orargument

(information(1994)73, transporting76 for unlawful139 N.H.Naughton,
of waste forunlawfully disposeto solidattemptingand information for

State,Themerger);not violate doctrine of Lord v.load of debris didsame
(1846)173, greater178 that offense into(noting merges18 N.H. lesser

committed). jurisdictions,has Othergreaterwhen the offense beenoffense
however, thedeveloped merger.have and doctrine offully exploredmore

(Ga. Williams,2008);See, State, Peoplev. v. 892Ludy 658 S.E.2d 745e.g.,
1994).(Ill. (Pa.2008); Anderson, 650620 Com. v. A.2d 20App.N.E.2d Ct.

fact, scope ofadopted legislation circumscribingIn some have thestates
Cóbrales, 181,See, N.E.2de.g.,criminal convictions. State v. 886merging

(Ohio 2008) (state essentially“allied offenses”regarding187 statute
Gonzales-Gutierrez, 384,v. 171 391-92judicial merger);codified State P.3d

(Or. 2007) multiple crimesApp. (merger regardingCt. statute inchoate
crime), denied, 672singlethe of a review 179P.3ddesigned for commission

2008).(Or. however, us noparties’ briefing merger, givesThe limited on
beyond Naughton,inextrapolationto move our own of the doctrinecause

N.H. at 76.139

offenses,multiple,a can tosingle giveWhile transaction rise distinct
actmergecrimes will where the identical criminal constitutes bothonly

at first must whetherNaughton,offenses. See 139 N.H. 76. We determine
activity.uponcrimes as based criminal conduct orchargedthe are identical

so,If we the criminal statutes to discernunderlyingid. next examineSee
rise tolegislature single givethe intended that the transactionwhether

theparticular,Id. In we examine whethermultiple, distinct offenses.
activity.unlawful See id.specifystatutes different
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issue withchargedThe indictments at the defendant the identical
discharging a firearm into theactivity; namely, intentionallycriminal

indictment,degreeIn theoccupied by Addo-Gyang.vehicle the first assault
alleged that the defendantState

Maranda,...in bodilyconcert with Ian causedknowingly injury
to a aAddo[-]Gyang by deadlyNathaniel means weapon,of
firearm, by the at the vehicle where hedischarging wasfirearm
seated, thereby causing gunshotnumerous wounds.

added.) indictment,In(Emphasis attempted allegedthe murder the State
the defendantthat

with the purpose to cause the death of Nathaniel Addo-Gyang,...
Maranda,in concert pointed discharged firearm,with Ian a aand

deadly aweapon, occupied byinto vehicle Nathaniel Addo-
Gyang, said acts under the as hecircumstances believed them to
be a stepconstituted substantial towards the commission of the
crime.

added.)(Emphasis acknowledgeWe that the indictments allege different
reasmens and of intentionalconsequences Specifically,conduct. the assault

charge alleges that knowingly bodily injury (multiplethe defendant caused
wounds), thegunshot attemptedwhereas murder charge alleges that he
purposehad the to the Addo-Gyangcause death of when ahe took

stepsubstantial toward the attemptedcommission of the crime. Obviously,
murder, crime,anas does thatrequire bodilyinchoate not injury actually

to supportoccur a uponconviction based substantial tostepthe taken
however,achieve the killing. Merger, uponfocuses whether the criminal

charges are upon transaction,based the identical act orcriminal not the
Here,result itself. the indictments both thecharged defendant with the

identical unlawful act intentionally dischargingof a firearm a carinto
byoccupied Addo-Gyang.

reject argumentWe the State’s that the indictments basedwere
different ofupon criminal acts violence. The State seeks to isolate each of

the ten bullets that collectively bywere thedischarged shooters as separate
State,criminal acts. to theAccording one of the bullets hit a victim other

Addo-Gyang lodged Thus,than and in a kit. anytwo first aid it argues,
bulletsingle could have satisfied the step allegedsubstantial in the

indictment,attempted murder whereas the bullets that Addo-­did not hit
Gyang support bodilycould not the ininjury allegedelement the assault

true, but,mayindictment. This Naughton,be under we look to thehow
actuallyState the defendant.charged provide anyId. The State does not
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boththis becausejustify approach. Accordingly,fromauthority varyingto
a singleof the asdischarge firearmallegedindictments the defendant’s
identicaltransaction, they uponconclude that were basedcriminal we

activity.criminal

for aNext, legislaturethe intendedwe determine whethermust
ofto to distinct offenses firstgiveact or transaction risecriminalsingle

In so under thedoing,and murder. See id.attemptedassaultdegree
thatactivityunlawful isuponfocus themerger particulardoctrine of we
degreefirststatutory provisionthe id. The forproscribed by statutes. See

fromassault, proscribes personwhich acharged,under the defendant was
ofinjury byto another means aknowingly causing bodilyorpurposely

1(b).631:1, statutory provision attemptedfordeadly weapon, RSA The
murder, proscribeswhich a fromcharged, personunder the defendant was

purposeanother’s death with thecausinga substantial towardtaking step
630:l-a; toIntentionally tryingof that 629:1. killkilling person, RSA RSA

thatinflictinga on same do notperson knowingly bodily injury personand
thetwo criminal when criminalconstitute distinct activities identical

thatcharges.the basis conclude the didlegislatureconduct is of both We
to chargesfor criminal conduct to rise distinct forgivenot intend identical

assaultdegree attemptedfirst and murder.

distinguishthe theemphasize amongWe that State did not bullets
attemptedhim with assault andby chargingfired the defendant when

words, chargeIn other the not defendant withmurder. indictments did the
Addo-Gyang,the that hitupon actuallyfirst assault based bulletsdegree

uponhim bullets thatcharging attemptedwhile with murder based the
Rather, shootingtheAddo-Gyang activitywere shot at but missed. same
Further, activityof the criminal ofwas the basis both indictments.

activitymurder in this the ofidentified case subsumes criminalattempted
cause to that with the same conduct.seeking bodily injury personto same

case,this we conclude that theunder the circumstances ofAccordingly,
by degreeconsecutive sentences for the firstimposingtrial court erred

victim.attempted the same Weregardingassault and murder convictions
for withproceedingsand remand further consistentvacate the sentences

opinion.this

part; part;inin vacatedAffirmed
remanded.

Dalianis, Conboy, JJ.,Duggan, and concurred.Hicks


