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for anyand Owner is entitled to make written demandperiod,
day period. Any unpaidrent on the second of the rentalunpaid

toremaining occupancy subjectbalances after termination of are
by1 interest month or the maximum rate allowed law.per1/2%

Thus, that an interest rate of 1.5% monthparties agreed perthe here
Road,“after of Unlike the contract in Mastapplies occupancy.”termination

the contract here does not limit the contract interest rate to the period
Rather, agreedto date of demand. the to the interestprior parties specified

any Theyrate as to balances.” further that“unpaid agreed “unpaid
rent,balances” include late and dishonored remain­charges, chargescheck

ing after termination of thatunpaid occupancy.We therefore conclude the
trial court erred in the contract interest rate to three-monthlimiting the

rate,period. plaintiffsThe are entitled to the contract interest as the
rate, note,prejudgment interest on the rent andunpaid charges.late We

however, plaintiffsthat the are not entitled to the contract interest rate on
damages.their other claimed We reverse and remand for recalculation of

the interest due the plaintiffs.

in part; part;reversed inAffirmed
and remanded.

DugganBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.
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(JoshuaGordon,Joshua L. of Concord L. Gordon on theLaw ofOffice
orally), petitioner.brief and for the

(RandallChant, P.A., F. andCargill Conway Cooperof NorthCooper
brief, for theCooper orally),T. Meier on the and Mr.Christopher

respondents.

Shakhnovich,HICKS, anEugene appealJ. The and Marsharespondents,
J.) that the Dana(Fitzgerald, ruling petitioner,of the CourtSuperiororder
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Duxbury-Fox, third-party respondents, Earle,and the Mrs. Benjamin W.R.
Trust,and M.M. Amundsen, Trustees,Amundsen Rev. Warren Maryand

Sokolov, Walsh, (theMarion Lawrence J. Jane S. Walsh and Ivan Sokolov
campers), have an appurtenant fifty-footeasement to use a right-of-way

respondents’over the land. We affirm.
The followingfacts were byfound the trial court or are insupported the

record. All parties own land on Lower Beech inPond Tuftonboro that was
partonce of a larger parcel byowned Charles H. Brown. Charles H. Brown

a portion lots,subdivided of the parcel into five each of which had shore
frontage landlocked,on the pond access,but was in terms of road by the
remaining portion of parcelthe he retained. One of the five lots is now

byowned the petitioner; the byothers are owned campers.the
The chain of title petitioner’sto the lot originates deeds,in two dated

1, 1927, 8,October 1930,and September from H.Charles Brown to the
petitioner’s grandfather, Robert Craig. The 1927 deed contained the
following language: hereby“Permission is given for said grantee to pass
and repass over land of said grantor to lot above mentioned.” The 1930deed
stated: “It is understood and agreed that the said Robert hisCraig, heirs
and shallassigns, have the toright pass and repass over the land of said
grantor.” Historically, the petitioner and the campers accessed their

(1)property two ways: by boat via a portion of Charles H. Brown’s
(2)remaining Beach”;land known “Sandyas byand a footpath over a

(thedifferent ofportion grantor’sthe land right-of-way).overland
Charles H. Brown passed away in By 11, 1961,1951. deed dated March

his widow conveyed a portion of his remaining property, including Sandy
Beach, 1971,to Harold Brown. In Harold Brown had a plansubdivision
approved by the PlanningTuftonboro Board and recorded in registrythe of
deeds. It depicted a parcel he had previously conveyed to Paul E. and

Snow,Eleanor E. a lot (whichhe subsequently conveyed to RingerAlden
Beach),Sandyincluded fifty-footand a right-of-way. After approval of the

subdivision plan, the campers stopped using Sandy Beach beganand using
the right-of-way depicted 1973,on the Inplan. the campers aconstructed
gravel driveway parkingand area in fifty-footthe strip. They also installed
a dock in the pond.

When 1972,Harold Brown died in his property passed widow,to his
Ethelyn Brown. conveyedShe fifty-foot son,the right-of-way to her Charles

18,E. deed,Brown on July 1987.The bydrafted a non-lawyer, stated:

This isparcel designated as Map 069 Parcel 001 Lot in013 the
Records,Town of Tuftonboro Tax and was approved by the

16,1971,Tuftonboro Planning Board on June when the neighbor-
ing lot being purchasedwas by Ringers.the
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Pond)(Lower with[sic]shore BeachSome western owners
thislots, use of 50 footpermittedtheir have beenlimited access to
(Lawrencefrom Roadto reach the Pond Brownwide area in order

Messrs,Walsh, Mills, Sokolov andTrygve Amundsen andRuth
Earle).

Beards, aconveyed to the who builtpoint,some the Snow lot wasAt
thebya created constructionIn to correct set back violationhouse. order

E.fifty-foot stripthe from Charleshouse, purchasedBeardsof their the
incontained the deed fromrepeated languageThe the sameBrown. deed

E. Brown.Ethelyn to Charles
2005,2004, theyand inpropertythe Beardrespondents boughtIn the

onlythey grantedand that had beencampersinformed the thepetitioner
terminatingthat the wereright-of-way respondentsto the anda license use

forquietaction to title andlicense. then commenced thispetitionerthe The
injunctive relief.

H.that and deeds from Charlestrial ruled the 1927 1930The court
than aan easement ratherCraig appurtenantBrown to Robert created

The court concluded:license.

have an easementappurtenantand thepetitioner campers[T]he
as outlined in thefifty-foot right-of-way [Tuftonboro]to use the

and thePlanning plan petitionersubdivision of 1971.TheBoard’s
vehicles,for motorcampers may right-of-way parkinguse the

trailers, oflanding, loading, unloadingand andstorage of boat
at or on shore.boats the dock the

(1) findingthat the trial court erred in:respondents arguetheappeal,On
Craig admittingambiguous1927 and 1930 deeds to Robert andthe

(2) anyevidence; petitioner]the deeds afford“interpreting [thetoextrinsic
ofParcel, separate rightrather than a overlandright Subjectover the

(3) bymaythat the Parcel be burdened an easementway”; “finding Subject
title, tooffering permissionin languagefound chain of but rathernot its

(4)individuals”; theexpansionthe ofsanctioning petitioner’sandspecified
in turn.argumentswill thesealleged easement. We address

is to bedispute ultimatelyof in a titlequiet“The deedsinterpretation
(1999)Hsu, 92,144 93by (quotationcourt.” v. N.H.Harveyresolved this

omitted). ondisputed parties’deeds is based the“Our determination of
nearlydeed from asgleaned construing languagefrom the of theintentions

inthe andconveyanceof the at the time ofposition partiesas thepossible
omitted). “A is(quotationId. deedsurroundingof circumstances.”light

providein the deed does notlanguagewhen thepatently ambiguous
conveyance withoutto describe theadequatelysufficient information
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Prudhomme,to Flanagan 561,reference extrinsic evidence.” v. 138 N.H.
(1994). “[ejxtrinsicexists,566 When such ambiguity evidence of the parties’

intentions and conveyancethe circumstances thesurrounding may be used
to clarify the terms.” Id.[deed’s]

The trial court languagefound the of the 1927and ambiguous1930deeds
as to whether the of angrant easement or a license was intended. After

evidence,considering extrinsic the court concluded that inlanguagethe
those deeds “creates two indistinct tenements which a dominant estate is
benefited of anby use easement on a servient respectestate.” With to those

deeds,original respondentsthe do not challenge findingthe that an
intended,easement was but disputerather the easement’s location.

respondentsThe first point languageto in the original grantingdeeds a
“ ”right ‘passto and repass over the land of H.[Charles andBrown]’

contend that it unambiguously land;refers to a right-of-way solely over
specifically, the overland right-of-way. They argue that the deeds do “not

water,refer to a passage over land to the or even over land then water to
petitioner’s] lot[],the and ambiguoustherefore cannot be as to whether
grantthis could refer to the Respondents’] land which only makes access

to the water possible.” disagree,We as we find the language “over the land”
dispositiveneither unambiguous.nor

judicialWe take notice that Lower Beech Pond is a state-owned body
water, (DESof see 1990,List 2007),Public Waters revisedOfficial of

available at http://des.nh.gov/organization/commissioner/pip/publications/
wd/documents/r-wrd-91-f.pdf, and that no “individual shall have or exercise
in any bodysuch of anywater orrights privileges not commonto all citizens

(1999).of this state.” RSA 271:20 Accordingly, Charles H. Brown could not
have granted the apetitioner right-of-way over the water and even a means
of access via the water could only grantedbe anas overland easement. We
concludethat because the 1927 describe,”and 1930deeds do not “adequately

566,Flanagan, 138N.H. at where the grantees may “pass repass”and over
land,grantor’sthe they are withambiguous torespect the location of the

easement granted. The trial court therefore properly admitted extrinsic
evidence to interpret those deeds. Id.

respondentsThe arguenext that even considering extrinsic
evidence, the 1927and 1930deeds do not grant petitionerthe a right-of-way

respondents’over the land to access her lot by water. The respondents
assert “bythat the admission of certain of the Petitioner’s witnesses
themselves, Walsh,most notably Judge grantthe in the original deeds

land,referred to footpaththe passage over not over water and the
Respondent’s Walsh,Admittedly,land.” who is one of the campers and a
retired attorney and district court judge, opined that the right-of-way
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maytestimonythe Walsh’sin his was one over land. To extentdeedgranted
the easement grantedon ofexpress opinion interpretationto an thebe read

deed, an theopinion uponthat isas well as his ownoriginalin the deeds
as andexpert,was not certified anissue the court. Walshultimate before

court,upon thebeen, bindingnot haveopinionif he had his would beeneven
theuponof deeds basedjust capable interpretingwas as thewhich

testify regard­to factual matterscertainlyWhile could asevidence. Walsh
access,instance, of the deedsinterpretationhistorical means of hising, for

an law. See Motion Motorsexpressed opinion uponin an issue ofquestion
(“The(2004) .Berwick, 771, a . .interpretation150 775 ofproperv. N.H.

court.”). may ordinarily“Aa of law for witness... notquestionis thisdeed[]
Co.,law.” Case 139 N.H.Cyra matter of v. J.I.give opinion regardingan

(1994).193, 199-200 compelled adopttrial court not toAccordingly, the was
interpre­or as to theany proper“admission” of Walsh other witnessthe

tation of the deeds.original

ingrantedthe trial location of the easementWe conclude that court’s
a supportedis as matter of law andthe 1927 and 1930 deeds both correct

expresslythe of the to an deeded“Defining rights partiesthe evidence.by
lightin of circumstancesrequires determining parties’easement the intent

was Town 137of Wolfeboro,at the time the easement Dumont v.granted.”
(1993). as,1, forgrant way,N.H. 5 the case of a of an undefined“[I]n

[land,]...and thethe to across theexample, right pass repass grantor’s [i]f
v.cannot the of the Whiteequity way.”determines locationparties agree,

(1894).Co., 38, and limits of theHotel 68 N.H. 43 Where the “location
reasonablyway is a of aspecified[,]reserved are not reservation[i]t

way place placesand land to the orgrantedconvenient suitable across the
(1888).520, isWebster,v. 64 N.H. This rulementioned.” Gardner 522

parties’nor a deviation from our task to determine thearbitrary,neither
intent; andreasonablyit rests the that “a convenientupon presumption

fact, As inway” is, explainedin what the intended. Id. wepartiessuitable
intounderstanding^“It is that men have enteredimprobable twoGardner:

clearlya to the disadvan­plainlywhich contains andbargain stipulationa
both____The inis of thislanguage lightof of their deed to be read thetage

Thus, ofof is evidencepartiesId. convenience bothimprobability.” “[t]he
id.,right-of-way, partyof’ benefit to onelocality disputedthe a and “[t]he

weightofmayto the of a construction be decisiveinjury particularor other
intended,”determining it was id. at 521.in whether

Brown, Walsh and Morrison all testifiedpetitioner,The Charles E.
historically by footpathhave accessed aparcelsthat the landlocked been

indicated, however,testimony that has beenbyand boat. The access
ofby infrequency footpathAn for the relativeprimarily explanationboat.
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Morrison,byuse was lot has hisprovided familywhose been in since
“[ajbout He “[generally1947.” testified that the historical access had been

boat,by springand in the or bad weather when the ice is either incoming
out,going might goor we the woods.”through He described the woods as

“so thick allwalking... tough... campers]and the so the had a more[that
out,emergency veryor less of an but there...right-of-way certainly wasn’t

evidence, therefore,out.”any good byOn the boatpaths access was the
522,“reasonably way,”more convenient and suitable id. at to the landlocked

lots, noand we find error in the trial court’s that originaldetermination the
granteddeeds such access.

find no error in trial implicitWe also the court’s determination that
1973,in the owners of the dominant and servient mutuallyestates relocated

the easement in deeds.granted original Specifically,the the trial court
(1)found: that “Harold created planned fifty-foot right-of-­Brown[] [the]

ofway, with the effect it for theswapping Sandy point,Beach access which
(2)used”;the campers historically campersand that used this“[t]he

overright-of-way thirty yearsfor without issue.” theAgain, law and the
record the court’s andsupport findings rulings. recognizedWe have that

uncertain,where the location of a of itright way maydeeded is be clarified
by ofagreement Croteau,the v.subsequent owners. See Donaghey 119

(1979).320,N.H. 324 We have also noted:

When a deeded isright-of-way byobstructed or theimpaired
estate,theconduct of owner of the servient ownerthe of the

dominant mayestate deviate from the inright-of-waydeeded
order to thepreserve right granted longas as the proposed

not undulydeviation is toburdensome the servient estate.

Flanagan, 138 N.H. at 573.

Walsh testified that when he filed an inappearance probatethe
“gotestate of BrownHarold because he worried about the right-of-way,”

Ethelyn himBrown assured that “Harold a right-of-wayset for theha[d]
owners,use ... of incottage brought plan day,”and she a that presumably

the 1971 plan. appearsThus it thatsubdivision Harold Brown initially
sought unilaterallyto change the location of the historical ofright way in
conjunction subdividing sellingwith and the RingerSnow and lots. While
Harold couldBrown not have effected such a change unilaterally, see

(1933) (ownersWein, 337,v. 86Sakansky N.H. 340 of mayservient estate
not “compel the of the[owner dominant to detour over other ofestate] land
theirs”), and,campers acquiescedthe in the relocation as the trial judge
found, evidence,with inample support theythe used the new right-of-way
“for yearsover without 119thirty Donaghey,issue.” N.H. at 324Cf.



of the(continued of the intended location“is evidenceright-of-wayuse of
of thein the court’s locationwe find no error trialway”). Accordingly,

right-of-way.
thatfindingerred inthat the trial courtrespondents next contendThe

their land because:an easement overcampersand the havepetitionerthe
chain(1) respondents’thecampers strangersthe are topetitionerthe and

(2) grant,in their chain of title wouldtitle; language appearingand theof
themost, persons. They argue: “Simply,license to specifieda revocableat

oflanguageParcel limited to theSubjectover the arerights[petitioner’s]
Parcel, inlanguageand theSubjectin of title to theDeeds the chainthe

individuals, iswhichpermission specifiedto tospeaks onlydeedsthese
respon-toright.” languageto an The whichinsufficient create easement
Ethelynin the deed fromoriginatedrefer is thatparagraphdents the

to E. Brown:Brown Charles

(Lower Pond)shore Beach with[sic]Some western owners
lots, use of 50 footpermittedlimited to their have been thisaccess

(Lawrenceto reach Pond from Brown Roadwide area in order the
Messrs,Walsh, Mills, andTrygveRuth Amundsen and Sokolov

Earle).

petitionersthe that therespondents’ arguments upon premiseThe rest
strangers respondents’in title to the lot becausecampersand the are

to theof the or in the chain of title[campers petitioner]the are“[n]one
Likewise, thethe deeds in the chains of title toSubject Parcel. none of

Subjector the Parcel.” We[campers’ petitioner’s]the mentionproperties
Center,Court, 204Supremewith which in Moore v.concur the Vermont

(Vt.164, 167 1964),found a contention “unsound.” The defendantA.2d such
ofdid constructive notice an easementarguedin Moore that he not have
grantorsin a lands of common whichconveyed “eoncern[ing]deed other the

Moore, rejectedhis of title.” 204 at 167. The courtare outside chain A.2d
that since title to theargumentthat as “based on the erroneous notion the

tract,is of the the easementpartfee of the dominant estate not defendant’s
It thenin favor that estate outside the line.” Id.created of is defendant’s

grantors plaintiffs’ strang­that of the easement were notexplained “[t]he
of of wasgrantors right[]to the one the thetitle[ where]...ers defendant’s

inpredecessorimmediate the servient estate.” Id.the defendant’s

here, thecampers’title the the andSimilarly, petitioner’s,to
owner,a H.can all be back to common Charlesrespondents’ lots traced

rights byThe found the now held theBrown. trial court that easement
H.in and fromconveyedwere the 1927 1930 deeds Charlespetitioner

title, Craig. respon­in Thepetitioner’s predecessorBrown to the Robert
titlepassageto can to the offifty-foot stripdents’ title the be traced back
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1951,inpropertyto Charles H. Brown’s to his widow after his death and
conveyance property containing fifty-foot stripher of the the to Harold

9,Brooks,recentlyBrown in 1961. we in 159 N.H.explained SoukupAs v.
(2009),running grantor20-21 the for Charles H. Brown fromindex the date

acquired larger parcel throughhe the time the theparcel containingthe
respondents’ conveyedlot was out would have the thegrantrevealed of

Although admittedlyeasement at issue. the terms of the easement are
and 1930ambiguous, providedthe 1927 deeds constructive notice of the

dutyeasement and a the make toimposed upon respondents inquiryto as
(1990).11, 14, 15Chagnon,its location. BankAmoskeagSee v. 133N.H. We

further as the petitioner’s rights originatenote that in the 1927 and 1930
deeds, toEthelynthe 1987 deed from Charles E. Brown is irrelevant and

petitioner strangerwe need not determine whether is a to that orthe deed
licenses, ifrights any,the nature of or it tomay grantthe the individuals

named therein.

The thatrespondents arguenext the trial court ex­improperly
panded any granted original beyondeasement in the adeeds reasonable

“In determining permissible easement,use. of an byuse courts are guided
”the principle of ‘reasonable use.’ Boston & Me. v.Corp. Sprague Energy

513, 519(2004).151Corp., N.H. The determination anof whether the use of
easement is a reasonable use is a ofquestion fact for the trial court and

will findings“[w]e not overturn the factual of court theythe trial when are
omitted).supported by the evidence.” Id. (quotation ellipsisand

“An ofenlargement use is if apermissible changethe of a use is
normal fromdevelopment existingconditions at time of the grant,the such

omitted).as an increased volume of traffic.” Id. (quotation The easement
cannot, however,holder “materially increase of it uponthe burden the

estate, imposeservient nor a ornew additional burden thereon.” Id.
omitted).(quotation “The test to toright particulardetermine the make a

alteration isis whether the alteration so as tosubstantial result in the
creation and substitution of a different thatservitude from which previ­

omitted).ously (quotationexisted.” Id.
The respondents argue changethat “the of ause from wooded footpath

located) lot,to (differently parking storage,[a] boat trailer and ispierboat
simplenot a ‘increased traffic’volume of or ‘normal development from

”atexisting grant.’conditions the time of (Quotingthe Boston &Me. Corp.,
519.)Again,151 N.H. at the respondents’ argument upon faultyrests the

thatpremise originalthe easement in the andgranted 1927 1930deeds was
solely found,the pedestrian footpath through the woods. The trial court
however, that petitioner campers historicallythe and the had theiraccessed
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Beach. AsSandyboat frombyandfootpathan overlandbybothlots
finding.for thatin the recordabove, supportamplethere isdiscussed

awithfifty-foot striptheMoreover, improvedcamperswhile the
that thedock, indicatesthe evidencearea anddriveway, parkinggravel

instance, althoughchange. Forsubstantiallyuse did notnature of the
Beach, did leaveheSandya onnot maintain dockthat he didtestifiedWalsh

hasuse of the easementaddition, intendedIn as thethe beach.his boat on
so that thethe shorethe mad toaccesstoalways providebeen from

boat, thebytheir lotstocampers getthe couldfamily andpetitioner’s
to use ofconnectedalways beenhasnearby implicitlyof vehiclesparking

theconstructingthatwe cannot concludeAccordingly,the right-of-way.
off-road parkingto accommodatefifty-foot striptheimprovinganddock

of aand substitutionin the creationas to resultsubstantialwas “so
(quotation,Id.existed.”previouslyfrom that whichservitudedifferent

omitted).

Affirmed.

Duggan, JJ., concurred.C.J.,Broderick, Dalianis andand
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