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anyunder Act and to render forumbrought Dealershipthe unenforceable
Thus,that would it from we hold that theprevent doing.selection clause so

trial court erred in suit. Based our wedismissing upon holding,FOG’s
remand to the trial court to the choice of lawparties’determine whether

(1999)Clarke, 555,is v.clause enforceable. See Lessard 143 N.H. 556
(courts “(1) (2)results;predictabilitymust consider: the of the maintenance
of good relationships amongreasonable orderliness and the States in our

(3) (4)task;system;federal simplification judicial byof the advancement
the court of its governmentalown State’s interests rather than those of

(5)States; preferenceother and the court’s for what it as theregards
omitted)). not,(quotationsounder rule of law” If it is trial courtthe shall

also determine whether the Act to theDealership applies parties’ agree-
ment.

Vacated and remanded.

DugganBroderick, C.J., Hicks, JJ.,and and concurred.
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(ThomasAssociates, P.A,Forman, of LondonderryCorcoran & J.
brief), for plaintiffs.Corcoran on the the

PLLC, (Kysaof Bedford M. Crusco on the memo-Office,Crusco Law
law),of for defendants.randum the

CONBOY, Tulley,The Dennis and Patricia the order ofplaintiffs, appealJ.
J.) itDerry (Stephen, pertains expertthe District Court as to the denial of

costs, fees, anattorney’s prejudgment arisingand interest out ofwitness
defendants, affirm inaction the William and Deanna Sheldon. Weagainst

in and remand.part, partreverse
31,2006,Januarythe facts. On thesupports following partiesThe record

agreed pay plaintiffsentered into a residential lease. The defendants to the
$1,400.00 Londonderry.of condominium in The leasemonthly for use their

1, 2006, 31,February Julyran from to 2007.
rain,2006, noticedMay periodIn after a of substantial the defendants

the used a wetThey plaintiffs,water in the basement. contacted who
a dehumidifierplaintiffsvacuum to remove it. The left the wet vacuum and
thereafter,Shortlythe issue. thewith the defendants to further address

of a mold smell. Theplaintiffs, complainingcontacted thedefendants
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contractor, Roussel, and Messinaregularcontacted their Williamplaintiffs
to check thecompany carpet,the that installed the basementFlooring,

plaintiffscontacted theMay, againAt the end of the defendantsproperty.
at of the residence.observing carpet entrywayafter mold under the the

to call another toFlooring plaintiffs company,Servpro,Messina advised the
saw no evidence of mold. The defendantsproperty. Servproview the

theexpert. expertthen contacted a mold The examinedthemselves
to thereport,and a which the defendants submittedproducedresidence

anlocal health that the mold condition createddepartment, indicating
immune-compromisedfor the defendants’ children.unsafe environment

mid-June,In of called theLondonderry building inspectorthe Town
to them of the The then contacted theplaintiffs notify report. plaintiffs

problem.condominium association to inform them of the mold Thepotential
Environmental,association that the hire JAG Inc.requested plaintiffs

(JAG) thatinvestigate reported propertyto the matter. JAG the was
habitable. The so notified the defendants and demanded rent forplaintiffs
July.

14, 2006,July leavingThe defendants vacated the residence on their
inpersonal property They pay July, Augustbehind. did not rent or

16, 2006,September. August petitionOn the defendants filed a for the
return of their which received at the end ofpersonal property, they August.

inplaintiffs propertyThe leased the to another tenant October.
2006,In plaintiffs DerryNovember the filed a writ with the District

seekingCourt the rent and other The defendantsunpaid alleged damages.
a alleging damages personal propertyfiled counterclaim for loss of and

25,emergency housing originally Januarycosts. The trial was scheduled for
2007, finallybut was rescheduled several times and conducted over two

trial,in At fordays April including experts2008. several witnesses testified
trial court in favor of their claimplaintiffsboth sides. The ruled the on both

counterclaim, mold,findingand the defendants’ that “the which did in fact
exist, relativelywas minor in nature and did not rise to the level of

$5,894.69in damages,remediation.” The trial court awarded the plaintiffs
$4,200.00 $1,500.00in in attorney’swhich included back rent and fees for

$15,040.49incollecting Although plaintiffs requestedback rent. the had
fees,attorney’s they “relatingthe court ruled that were not entitled to fees

nothiring dueling expertsto on mold issues” because the lease did
contemplate givensuch fees and such fees were not reasonable that “the

$4,200.00.”grav[a]m[e]n of the was back rent in the amount of Fordispute
reasons, court forplaintiffs’ request expertsimilar the also denied the

$2,550.00.ofwitness fees
$8,369.91addition, inplaintiffs’ requestIn the court denied the for

interest, ruling “fundamentallythat such an award would be unfair” and
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they“in of what have been“downright lightcruel” to the defendants
Theexpenses.”with their children’s serious illnesses and relatedthrough

lease,in interest under the whichplaintiffscourt awarded the $189.00
(1.5% month) months,for andrepresented perthe lease interest rate three

of ofstatutory prejudgment filingin interest from the date the the$486.00
(2007).(2009);336:1 524:l-awrit. See RSA RSA

that trial court in toplaintiffs argue failingthe the erredappeal,On
(2)(1) fees;attorney’sthe full amount of their witnessexpertaward them:

(1.5% month)(3)costs; per unpaidand full interest at the lease rate on the
charges.rent and late

together plaintiffs’ arguments regardingWe first address the attor­
witness costs. contend that the trialney’s expert plaintiffsfees and The

attorney’scourt erred when it declined to award them fees and costs
“Aexpert prevailing party may attorney’srelated to witnesses. be awarded

statute,recovery by agreementfees when that is authorized an between
judicialan toparties, exception generalthe or established the rule that

precludes recovery Hampstead,of such fees.” Bennett v. Town 157 N.H.of
(2008) omitted).477, will trial(quotation483 We not overturn a court’s

of it anattorney’saward fees unless is unsustainable exercise of discretion.
standard,Id. In this we are mindful of theapplying substantial deference

fees,given attorney’sto the trial court’s decision on and we will theuphold
if providesdecision the record some for it. Id.support

trial upon interpretationThe court’s award was based its of the
parties’ interpretation ultimately questionlease. The of a lease is a of law

Beaudoin, 205,for this court to determine. 190 Elm St. v. 151 N.H.Realty
(2004).206 trial interpretationWe review the court’s of a lease de novo.

(2005).Lee, 296,v. 152 N.H. 301Pope

“A alease is form of contract that is construed in accordance with the
of interpretation.” give languagestandard rules contract Id. We will the

byused the its common asparties meaning byunderstood reasonable
and, inpeople ambiguity,the absence of we will determine the parties’

plain meaning languageintent from the of the used. Id. To resolve the
lease,dispute, language readinginstant we must examine all of the in the

the document as a whole. See Glick v. Chocorua Forestlands Ltd. P’ship,
(2008).240, 247,157 N.H. 248

“InParagraph provides: any legal brought by19of the lease action either
to hereof or toparty relating premises,enforce the terms the demised the

inprevailing shall be entitled to all costs incurred connection withparty
action, including attorney’ssuch a reasonable fee.” The trial court ruled
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costsattorney’sof fees orthe awarddid not authorizeparagraphthat this
disagree.Weexpertto witnesses.related

that, plaintiffstheparty,as the prevailingthe lease statesAlthough
incurred,” in the context oflanguageread this“all costs weare entitled to

This residentialin id. at 247.and not isolation. Seeagreementthe entire
v.N.H. Statehabitability.of See Kanewarrantyan impliedlease contained

(1978). under RSAComm’n, 706, Additionally,709118 N.H.Liquor
purposesor rented for residential(2007), a leasedpremises540:13-d “when

safety,andof fitness for healthviolation of the standardsis in substantial
thehabitability of thematerially premises,affects theand the violation

for based onpossessiondefense to an actiontenant has an affirmative
(2004).82, In84-85Peabody,v. 151 N.H.of rent.” Hutchinsnon-payment

affirmativehabitability statutoryof and theimplied warrantyof thelight
lease, partiesthe thedefense, they negotiatingthat werewe hold when

incurred” included neces­that “all costsreasonably anticipatedcould have
habitability.to provingand witness costs relatedsary attorney’s expertfees

(1971)(“TheBurns, 87, 91 of a lease of animportance111Kline v. N.H.See
relationshipa between theis not to create tenurialapartment today

rather, leasing dwelling.”).the of a habitablearrangebut toparties,

in the amountHere, this action for rentbrought unpaidthe plaintiffs
a$4,200. mold infestation. Becauseresponded, allegingThe defendantsof

dwelling, plaintiffsa the wereduty providelandlord has a to habitable
with testi­allegations expertto the defendants’againstentitled defend

Thus, failingtrial erred in to award thewe conclude that the courtmony.
expertfees and costs related to witnesses.attorney’sreasonableplaintiffs

fees or costsWe, therefore, any attorney’sthe trial court’s denial ofreverse
trial to theand remand for the court determineexpertrelated to witnesses

costs related to such witnessesattorney’samount of reasonable fees and
action.plaintiffs’ possessoryincurred in connection with theand

$1,500.00onlyof incontend that the trial court’s awardplaintiffsThe
exercise ofcollectingfor back rent was an unsustainableattorney’s fees

any calculationsprovidebecause the trial court “failed todiscretion
award. The record on does notunderlying reasoning” appealits for the

court,in trialthat ever raised this issue theplaintiffsdemonstrate the
however, and, therefore, for our review. Liampreservedit is not See

(2008).Hooksett, 625, 631 affirmAccordingly,weBoynton,LLC v. 157N.H.
$1,500.00 attorney’s collectingof in fees for backthe trial court’s award

rent.
inter-regarding prejudgmentplaintiffs’ argumentsnext address theWe
atwere entitled to interest theplaintiffsThe trial court ruled that theest.
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to award lease rate interestonlyrate for three months and declinedlease
on notice of aput plaintiffs goodfor the after the defendants theperiod

theythat are entitled to lease ratedispute. plaintiffs arguefaith The
unpaid charges period precedinginterest on the rent and late for the entire

judgment.
inprejudgment Buildingdiscussed interest Mast Road Grain &We
(1985).Piet, Road,v. 126 N.H. 194 In Mast the creditMaterials Co.

thirtyat that if the foragreement provided unpaidissue balance remained
days “mayafter then ask tobilling, plaintiff paythe [debtor-defendants]

immediately agreethe entire amount then due and to[debtor-defendants]
date, collection,pay chargesall accrued finance to and all costs of including

omitted).Road,attorney’s (quotationfees.” Mast 126 N.H. at 197 We
“to date” to mean thatinterpreted charges“the finance accrued on the date

of demand for immediate of fullplaintiff’s payment the amount of the
Thus,unpaid account.” Id. based the creditupon agreement, the debtor-

defendants were for the annual untilresponsible paying charge24% finance
demand, however,the date of demand. Id. At the ofpoint statutorythe

applied.interest rate of 10% Id. Based theupon plain meaning of the
contract, the debtor-defendant was not responsible paying higherfor the
interest rate after the demand. stated: parties clearlyWe “Unless the have
provided their own damagesinterest rate for the toduring pending lawsuit

debt,prove and collect a damagesclaimed their interest should be
at statutorydetermined the rate of 10% once suit is instituted.” Id.

Stanton, (2008),In Lassonde v. subject157 N.H. 582 the contract
a prejudgmentincluded interest rate thanhigher statutorythe rate. The

“contract paymentstated: ‘Final is due at the ofcompletion project.the
Final payment agreed maynot made as in anresult additional finance

”ofcharge per15%-18% annum added to outstandingthe balance.’.
Lassonde, 157N.H. at plaintiff593.We held that the was atentitled to least
a prejudgment15% interest rate upon languagebased the of the contract.
Id. at 594.

Lassonde,Consistent with our inholdings Mast Road and in
determining rate,the applicable prejudgment interest we look first to the

Ifparties’ clearly rate,contract. the anparties provided interest that
If, however,applied.interest rate must be the did notparties clearly

rate,articulate a prejudgment statutoryinterest the rate applies.

Here, the agreement followinglease includes the In thelanguage:
date,event rent not paid daysis within 10 after due Tenant agrees

payto a late of atcha[r]ge plus perinterest 1% month on$$0.00
delinquent agreesthe amount. Tenant further to forpay $$0.00

each dishonored check. The charge period gracelate is not a
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for anyand Owner is entitled to make written demandperiod,
day period. Any unpaidrent on the second of the rentalunpaid

toremaining occupancy subjectbalances after termination of are
by1 interest month or the maximum rate allowed law.per1/2%

Thus, that an interest rate of 1.5% monthparties agreed perthe here
Road,“after of Unlike the contract in Mastapplies occupancy.”termination

the contract here does not limit the contract interest rate to the period
Rather, agreedto date of demand. the to the interestprior parties specified

any Theyrate as to balances.” further that“unpaid agreed “unpaid
rent,balances” include late and dishonored remain­charges, chargescheck

ing after termination of thatunpaid occupancy.We therefore conclude the
trial court erred in the contract interest rate to three-monthlimiting the

rate,period. plaintiffsThe are entitled to the contract interest as the
rate, note,prejudgment interest on the rent andunpaid charges.late We

however, plaintiffsthat the are not entitled to the contract interest rate on
damages.their other claimed We reverse and remand for recalculation of

the interest due the plaintiffs.

in part; part;reversed inAffirmed
and remanded.

DugganBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.
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