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canthe defendantevidentiary ruling unlesstrial court’sreverse thewill not
to the prejudiceunreasonableclearlyit untenable orthat “wasdemonstrate

of case.” Id.his

animation wasthat theargue computerdoes notThe defendant
trial,Atexpert testimony.an illustration of Donovan’sother thananything

what Donovan be­depictingDonovanbydrawnpresented diagramshe
cross-examination,andUpon directduring the accident.lieved occurred

andhis opinionsand the basis forexplained diagramstheDonovan
not haveThus, animation wouldjury. computerto theconclusions the
diagramsprovided by thealreadyevidence notjury anythe withprovided
failed toTherefore, that the hastestimony. we conclude defendantand

him the factsexcluding it underprejudicedof thatcarry provinghis burden
say that trial courtwe cannot theAccordingly,of case. id.this See

motion toby the State’sunsustainably grantingits discretionexercised
exclude the animation.

Affirmed.

Duggan JJ.,Dalianis, Hicks, concurred.and

judicialHillsborough-northern district
No. 2008-707

DorothyTimothyof and SullivanIn the Matter Sullivan

16,Argued: 2009June
21,AugustOpinion 2009Issued:



252

(J.Harvey Mahoney, P.A,& Campbell Harveyof Manchester on the
memorandum of and fororally), petitioner.law the

(.MichaelWelts, Fontaine, P.C.,White & of Nashua andJ. Fontaine Lisa
brief,A. Biron on the and Mr. orally), respondent.Fontaine for the

HlCKS, Sullivan,respondent,J. The Dorothy challenges a recommenda-
M.)(DalPra, J.)bytion of the Master approved Superiorthe Court {Barry,

denying modifyher to therequest support obligationschild of the
petitioner, Timothy part,Sullivan. reverse in in partWe vacate and remand.

supports followingThe record the The parties signedfacts. a Uniform
16,2004.Order trial onSupport approved by Augustthe court The Uniform

Support Order in thepart obligated petitioner pay thirty-three percentto
inanyof net support.bonuses child The notpetitioner contractuallywas

bonuses;to any employerentitled his thempaid voluntarily. In 2005 and
2006, petitionerthe received upon prior year’s perfor-bonuses based his
mance, and he thepaid required additional child support.

16, 2006, $90,000petitionerOn June the areceived loan from his
15, 2007,Onemployer. petitionerMarch the net loan forgivenessreceived

$29,603.02of from his employer. 21,This on hisappearedcredit December
(and2007 stub totalpay earnings directlyunder “Regularunderneath his

$43,954.as “LoanEarnings Salary”) gross Income” of It appearsalso
$29,603.01.under after-tax a netdeductions as “Personal Loan” of The

Internal Revenue loan forgivenessService considers to be income.taxable
61(a)(12) (2000).§26 U.S.C. Also under earnings directlytotal and under-

neath the “Loan Income” line item is a listing entitled “Perf[ormance]
monetaryAchievement Incentive.” No amount acrossappears directly from

entry. Inthis a “Perfcomparison, Achievement Incentive” line item also
31,in 2006,theappears petitioner’s pay stub for December under total
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and his(and Earnings Salary”),his “Regularentries abovetwoearnings
alongside.in is displayed2005performedfor workbonus

schedule, forgivenessloanMarch 2007theIn the note amortization
$43,954, amounting to a net after-taxa Bonus” ofgrossas “06appears

Furthermore, amortization schedulethe note$29,603.02 payment.loan
16, 2007, in a$65,405.94 resultingof on Junepaymentaindicates second

explanationan ofnot providethe loan. The schedule doeszero balance on
notit onand, payment, appearthe March doesunlikepayment,that second

transactions, theAside from the above-describedpetitioner’s paythe stub.
in 2007 for hishim a bonuspaynot toemployer purportdidpetitioner’s

no2006, additionalrespondentthepaidin and theperformance petitioner
in 2007.supportchild

and forsupportto motionmodifya childrespondent petitionThe filed
31, 2008,24, on March thehearingon 2007. At theAugustcontempt

loanthat he received theacknowledged proofoffers ofduringpetitioner
However, hein stub.payhis December 2007forgiveness documented

had received oronly forgivenessthis the loan hethat wasrepresented
himself;thereceive; any paymentsnot on loanyetthat he had madewould

schedule, he had a balancethat, to note amortization stillcontraryand the
hiswhy employerwas unsureon the loan. He also said heoutstanding

by court the loanof loan. asked the whetherforgave portiona the When
bonus, attorney waspetitioner’sin of a theforgiveness was received lieu

reason,“eleet[ed],unsure, for whateveremployerthat thesimilarly saying
categorya of income.”veryas differentforgiveness]to show [the

in thethe was “a reductionforgivenesscourt ruled that loanThe
notthat it did constituteexpenses,”or andobligationsPetitioner’s financial

order,Accordingof child to the court’spurposes support.“income” for the
and the “Loanrepaid,”one-half of has been[the“[approximately loan]

stub was “a ofpay forgivenesson December 2007petitioner’sIncome” the
$90,000 aThe filed motion fororiginal respondentthe of the loan.”balance

reconsideration, courtwhich the denied.
(1) unsustainablythat the trial courtrespondent argues:On theappeal,

forgivenessthe was a bonusfindingits not that loanbyexercised discretion
(2) for thegrossthat constitutes incomeforgivenessin loandisguise;

(3)law; the trial courtas matter of and thatsupportof child apurposes
forgive-findingnot that the loanunsustainably byits discretionexercised

2008),eireumstance[],” necessitat-(Supp.458-0:5ness was a RSA“special
that therespondentThe contendssupport payment.an increased childing

$90,000loan in 2007.the entireemployer forgavepetitioner’s
to,responsein inappealrise to thisgivingcourt issued the orderThe

“Trial have broadcourtsmodify support.a motion to childpart,relevant
orders,” willand “wemodifying supportin and childreviewingdiscretion
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ifonly clearlymodification orders it that the trial courtappearsoverturn
in an In Matterengaged unsustainable exercise of discretion.” the Fultonof

(2006) omitted).264,Fulton, (quotations& 154 N.H. 269
that,The firstrespondent argues petitioner’s employerbecause the

bonus,loangrant petitioner forgivenessdecided to the in lieu of a the trial
unsustainably failingcourt exercised its discretion in to treat the loan

that,as aforgiveness bonus. We conclude of theregardless employer’s
“bonusQ”intent, transaction atthe issue constitutes a as enumerated in

458-C:2, 2008).IV (Supp.RSA
review of de InquestionsWe law novo. the Matter Giacomini &of

(2005).Giacomini, 775, 776151N.H. interpretWe statutes based upon “the
used,”plain ordinary meaningsand the words if “a[of] and statute’s

language is and need lookplain unambiguous, beyondwe not it for further
legislativeindication of intent.” Id. at 776-77.

458-C:2,RSA IV grossdefines income for the purposes of child
support as:

source,all any unearned,income from orwhether earned includ-
to,ing, commissions, annuities,but not limited wages, salary, tips,

benefits, income,social security lotterytrust or gambling win-
interest, dividends, income,nings, income,investment net rental

income,self-employment alimony, profits, pensions,business bo-
nuses, and payments governmentfrom other . . .programs

to,including, but not compensation,limited workers’ veterans’
benefits, benefits,unemployment disabilityand benefits ....

458-C:2, added). context,RSA IV In(emphasis the employment “bonus” is
“moneydefined as an equivalent givenor in compen-addition to the usual

Dictionary (un-sation.” ThirdWebster’s New International 252
2002).abridged Here,ed. the petitioner’s gave theemployer petitioner a

loan, at partleast of ultimatelywhich was forgiven. employerThe forgave
loan inthis addition to the petitioner’s usual compensation. The only issue

context,is thus whether loan inforgiveness, this is equivalent”“an of
money. We conclude that it is.

previouslyWe have held that employer-provided in-kind suchbenefits
as housing and aretransportation not an unenumerated source of income

458-C:2,under RSA IV. Clark, 420,In the Matter Clark & 154 N.H. 423of
(2006). This is a separate inquiry from anwhether employer-provided

a However,benefit is as in“bonus[]” enumerated the statute. ifeven we
read Clark to hold that employer-provided housing and transportation do

458-C:2,IV,not constitute a “bonus[]” under RSA we reachwould the same
result.
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equivalent”a are not “anor vehicleapartmentlike anIn-kind benefits
forgivena inHowever, loan iswhenmoney, they illiquidare assets.of as

payment.a cash Unlikeessentially becomesforgiventhe portionpart,
as “an ofbenefits, forgiven equivalent”a loanmay useemployeesin-Mnd

a normalcould use bonus.i.e., employeein the same fashion as themoney;
receivingloan topriorof thespentif has the balanceemployeeEven the

of thethe fundamental characterthis not alterforgiveness,loan would
transaction.

case, petitioner’s employerthat theundisputedIn instant it isthe
at a$90,000, forgavethe leastemployerof whichpetitionerloaned the

moneytoequivalent”“anforgivenessloan wasundisputedThisportion.
“in the “usualpetitioner’saddition to”gave petitionerthat the theemployer

458-C:2,a under RSA IV.It thus constitutescompensation.” “bonus[]”

458-C:5,may,that trial under RSA considerWe note however courts
loansurrounding forgive­an employer-providedcircumstances”“special

supportof the childadjusting applicationfor of thepurposesness the
(2007)498, 504Edmunds, 156In the Carr & N.H.See Matterguidelines. of

not the statute arebycircumstances” enumerated(concluding “specialthat
nature).ineconomic

theargues employer forgavethatFinally, respondent petitioner’sthe
$90,000 forgiveness employerof loan thethe entire loan. The exact amount

finder, itswe will not disturbquestiona for the fact andprovided is
inevidence the record. In theunsupported byunlessdetermination Cf

(2005)Donovan, 55, this(applying152 N.H. 58-59Matter Donovan &of
“voluntarily” underem­question spousethe of whether a wasstandard to
trial court determinednot clear from its order whether theployed). It is

merely Having held that theforgiven, portion.the entire loan was or athat
458-C:2, IV, vacate the trialforgiveness is a under RSA we“bonus[]”loan

and for furtherto amount that was remandfindings forgivencourt’s as the
thisconsistent with decision.proceedings

respondent’s remainingtheholding,this we need not addressGiven
arguments.

part;in vacated inpart;Reversed
and remanded.

JJ.,Duggan,Broderick, C.J., and concurred.and Dalianis


