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that,Itpresence. undisputedresult of Citro’s is further as a result of the
contact, accident,roughly priordefendants’ and two hours to the a

police sobrietyHooksett officer conducted several field tests and deter-
that capable driving.mined Citro was of The defendants were entitled to

Further,rely upon judgment regard.the officer’s in this the plaintiff has
cited, find,not nor are we able to to thatanything suggest some further

action was therequired by Any duty partdefendants. on the of the
defendants to control police chargeCitro ended when the officers took of
Citro.

control,dutyBecause the defendants fulfilled their to if any, the trial
court did not err in granting summary judgment.them

Affirmed.
BRODERICK,C.J., concurred; Brock, C.J., retired, specially assigned

490:3,under RSA concurred.
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(ThomasA.Kelly Ayotte, attorney Bocian,general E. attorneyassistant
general, on the brief and orally), for the State.

Getman, Steere, P.A., (AndrewStacey, Schulthess & of Bedford R.
Schulman on orally),the brief and for the defendant.

Broderick, defendant, Dodds,C.J. The Gary appeals his convictions
J.)(Earner,a trial infollowing jury Superior alarms,Court for false public

644:3, (2007),see I evidence,RSA falsifying physical 641:6,see IRSA
(2007), accident, (2004).and 264:25,1conduct after an see RSA We affirm.

I

supports 5,2006, defendant,The record the following Aprilfacts. On the
who was a incandidate the Democratic primary for the United States

Representatives,House of travelingwas southbound on Route 16 between
Dover and Portsmouth in a Shortlysnowstorm. after p.m.,8 a woman

behind himdriving observed his car swerve rightleft and and then offveer
road,the road. At pointthe where his car left the she noticed that the

guardrail was bent and that the cardefendant’s was on the far side of it.
shoulder,carShe drove her onto the stopped and dialed 911.

A occurred,short distance west of where the accident an adjacent
Road,roadway, Spur runs parallel to Route 16. To the west of Spur Road

Bellamy Peloso,lies the River. Road,Caren who lives on Spur heard the
sound of the crash and went out drivewayto her to investigate. When she

car,headlightsobserved the of the defendant’s ranshe back into her house
and 911. throughdialed She then walked a brushy area to the accident
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car, thatshe noticed its interiorshe reached the defendant’sscene. When
down,on, and that its airbagsthat its side window waspassengerwaslight

car. then theapproachedNo one was inside the Pelosodeployed.had
of theasked her whether she knew the whereaboutswitness’s car and

did not.driver. She
Theyat the scene.firefightersand soon arrivedEmergency personnel

of the Afterunsuccessfully searched the area for the driver vehicle.
defendant, policethat car to the the called hisdetermining belongedthe

that the defendant wasreportedwife and she came to the scene. She
inway campaign-related meetingto have on his to asupposed been

Somersworth.
mystery nearly twenty-remained a forThe defendant’s whereabouts

hours, subjectdisappearanceseven and his was the of extensive news
friends,Family, emergency personnel and other state and federalcoverage.

land, River,for him on boat on the andby Bellamy byofficials searched
He found a search and rescue volunteer in ahelicopter. eventually bywas

River, than aBellamywooded area west of the less mile from the accident
scene, 550 from theapproximately feet Garrison School. When he was
found, was,wasthe defendant awake and knew who and where he but not

attire,day it wearing includingwhat was. He was casual business a button
shirt,down and a He onpullover.khakis fleece had dress socks and one

shoe, oral invery temperature,which were wet. His taken the ambulance
found,fifty droppedabout minutes after he was was 96.8 but later to 96.4

discolored,Hisdegrees. grayface was and his feet were swollen and cold
to the touch.

16, Spaulding Turnpike,Route also known as the is a toll road. The
defendant had an EZ in his thatpass transponder automaticallyvehicle
paid passed throughhis toll when he the toll The defendant’s EZplaza.

records reflect that his car the Dover tollpass passed through plaza
However,southbound at 7:39 on the of thep.m. night accident. the accident

later,occurred north of the toll one half hourplaza approximately as the
again drivingdefendant was southbound on the stretch of Route 16 he had

already whytraversed. He could not recall he backtracked northbound on
again.a non-toll road and then headed south

The defendant claimed to have of ormemorylittle either the accident the
crashed,leading upevents to it. He recalled that his car swerved and and

that he left the he thoughtscene because smelled smoke and his car was on
river, time,swimmingfire. He recalled across a for awalking long following

hill,a power up steep becoming collapsing.line a exhausted and He did not
going immediatelyrecall the details of what he was or where he wasdoing

before his car swerved off of the road.
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count of false alarmsinitially charged publicThe defendant was with one
an was on oneand one count of conduct after accident. He later indicted

count of evidence. He filed a motion in limine to excludefalsifying physical
portion expert testimony treating neurologists,a of the of one of his whom

lists,on thatarguingboth he and the State had included their witness some
of her not to him. Ct. R. 98opinions timelywere disclosed See SUPER.
(C)(1). a trial court the motion in TheFollowing hearing, part.the denied

successfully preclude introducingState moved to the defendant from
computer animation evidence the accident. After apurportedly depicting

trial,sixteen-day jury charges.the defendant was convicted on all This
(1)appeal arguesfollowed. The defendant that: his conduct did not fall

within the of themeaning public falsifyingfalse alarms statute or the
(2)statute;physical juryevidence no reasonable could have found him

(3)guilty any charges;of of the the trial court should have excluded the
(4)expert opinion treating neurologist;of his and the trial court should

have admitted the computer animation of the accident.

II

The defendant first contends that his conduct not falldid within the
ofmeaning publicthe false alarms statute or falsifying physicalthe

evidence statute. publicThe false alarms statute provides: “Anyperson who
directly or indirectly anycommunicates to governmental agency that
commonly emergenciesdeals with involving danger to life or aproperty

himreport byknown to be false . .regarding emergency,. shalla[n] be
misdemeanor____” added).guilty 644:3,1of a RSA (emphases With respect

to this charge, argueshe that he “is not guilty publicof false alarm because
he anynever made sort of ‘communication’ and never ‘reported’ an
emergency.” falsifying physicalThe provides:evidence statute “A person

if,commits a class B felony believing that an official proceeding ... or
investigation instituted, [a]lters,is orpending about to be he ... destroys,
conceals or anyremoves with a tothing purpose impair verityits or

inavailability 641:6,such proceeding investigationor ...” RSA I. With
respect to charge,this the defendant thatargues he “is not ofguilty
falsifying physical byevidence injuring [they]his feet because were not
anything that could be in a proceedingused or investigation.” (Quotation
omitted.)

The State asserts that these arguments preservedhave not been for
our review. We Theagree. argumentsdefendant’s on concernappeal

644:3,1, 641:6,1,interpretations of RSA and RSA whereas in trialthe court
onlyhe asserted that supportthe evidence was insufficient to a conviction.

Indeed, argumentsthe defendant concedes that these may have been
“imperfectly inpreserved” they generalbecause “were couched terms” in
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thespecificallyto dismiss and he “did not address State’shis motions
”a of‘report’failure to either a or ‘communication.’prove “[P]reservation
specific objection.”a andappeal requires contemporaneousan issue for

(1992).587, objection not at trialRyan, “Anyv. 135 N.H. 588 raisedState
admission,his own the defendant did not raise atByis deemed waived.”Id.

advances; theynowstatutory interpretation argumentstrial the he thus are
deemed waived.

that toargues oughtThe defendant nonetheless we review these
R. 16-A.The errorplain plainissues under the error rule. See SUP.Ct. rule

broughtallows us to consider errors either not to the attention of the trial
appeal.court or not raised in the notice of The rule should be used

miscarriageits use limited to those circumstances in which a ofsparingly,
(1)Thus,justice would to fall within error rule:plainotherwise result. the

(2) (3)error;there must an the error must errorplain;be be the must affect
(4) fairness,rights; seriouslysubstantial and the error must affect the

judicialor ofintegrity public reputation proceedings. Lamy,State v. 158
(2009).511,N.H. 524

review,plainUnder the first of error “there must anprong be error.”
requires interpretationThis us to examine the trial court’s of the false

statute,public alarms statute and the falsifying physical evidence which we
In statutory interpretation,review de novo. Id. at 515. matters of we are the

legislature’sfinal arbiters of the intent as in the ofexpressed words the
(2008).Formella, 114, 116statute considered as a whole. State v. 158 N.H.

statutes, itself,When look tointerpreting languagewe the of the statute
and, if construe thatpossible, language according plain ordinaryto its and

(2008).Duran, 146, 155v.meaning. State 158 N.H. We construe provisions
of according importthe Criminal Code to the fair of their terms and to

(2007).promote justice. See RSA 625:3 We will neither consider what the
legislature have said nor that itmight add words did not see fit to include.
Duran, N.H. ambiguity,158 at 155.Absent an we will not look beyond the
language Formella,of the to legislativestatute discern intent. 158 N.H. at
116.

(1)alarms,guiltyTo be of false a defendant orpublic directlymust
(2)indirectly governmental agencycommunicate to a a of anreport

(3) 644:3,1.emergency known himby to be false. See RSA The defendant
does not dispute police governmental agencythat the constitute a within

statute,the of the and it is that notmeaning undisputed directlyhe did
an wereport emergency. Accordingly, onlyare concerned with whether the

defendant a anindirectly report emergencycommunicated of that he knew
false.was
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directly“notmeaning “indirectly” includesordinaryand ofplainThe
cause.”from an ordirectlynot actionresultingat or achieved . . . :aimed

Dictionary (unabridged1151Third InternationalNewWebster’s
2002). means, make known.”things,other “toamong“Communicate”ed.

. :. .givesthat information“report” “somethingA includesId. at 460.
ambiguous,find terms notat 1925.We that these areId.NOTIFICATION.”

in thisto conduct at issueare broad include thethey sufficientlythatand
not that an indirectrequirethese terms doesplain meaningcase. The of

thefrom mouth ofby spoken word thesolelycommunication occur
make or “communi­To the a defendant could knowncontrary,defendant.

— case, evadingin this searchemergency byan his conductthroughcate”
indirectlycommunicative conduct thatproscribesand rescue. The statute

false, as wasof that defendant knows is“report” emergencya an thecauses
case here.the

of return from an undisclosed“failingdefendant was convicted toThe
therebyhis search andfailing evadingand to communicate locationlocation

accident, ofautomobile andhavingafter been in anpersonnel,”rescue
was not inconsistent withknowingly.so for this conductdoing Conviction

and not constitutepublicour of the false alarms statute didinterpretation
tofailingits terms. The acts ofplain meaningan of law under the oferror

location, and personnelan search rescueevadingreturn from undisclosed
communi­“indirectlyso constitute conduct thatdoing knowinglyand of

of thoseplain meaningsa of an thereport emergency uponcates” based
terms.

physicalof To becharge falsifyingWe next address the evidence.
(1)evidence, any thingmust alterguilty falsifying physicalof a defendant

(2) its or for an officialpurpose impairing verity availabilitywith a of
(3) an orbelieving proceedingor that officialproceeding investigation

641:6,to See I. Thependingis or about be instituted. RSAinvestigation
notuninjured likelythat feetargues because wouldessentiallydefendant

feet transforminvestigation, alteringan his did nothave been relevant to
He he knew adisputeinto relevant. does not thatsomethingthem

time his were altered.proceeding investigation pendingor was at the feet

case,that, thedisagree under of thisWe the circumstances
investigation.not relevant anuninjured feet would have been todefendant’s

happenedhe muchthe defendant claimed did not recall of whatBecause
accident, would relevantinjury or thereof have beenanyafter the absence

isoccurred. This conclusiontryingofficials to reconstruct what hadto
641:6, I, does not that therequireour that RSAby decisionsupported

765,McGurk,at v. 157N.H.falsified be admissible trial. See Stateevidence
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(2008). falsifying physical770 The simply “requiresevidence statute the
defendant,to thatprove believingState the that there was a proceeding

altered,pending, knowingly destroyed, concealed or removed anything, and
here,did so with a topurpose impair availability.”its Id. at 773.Tobe guilty

the State needed to prove that the defendant altered “any thing with a
purpose impair verityto its or inavailability proceeding[an official] or

641:6,1.investigation.” RSA Having determined there was no error in the
statutes,trial court’s interpretation of the we need not examine the

remaining of theprongs plain analysis.error

Ill

Next, the defendant thechallenges sufficiency of the evidence.

Toprevail upon his challenge sufficiency evidence,to the of the the
defendant must thatprove fact,no rational oftrier all ofviewing
the evidence and all reasonable inferences from it in lightthe most

State,tofavorable the could have guilt beyondfound a reasonable
doubt. circumstantial,When the evidence is solely it must exclude
all rational conclusions except guilt. standard,Under this how-
ever, we still consider the evidence in lightthe most tofavorable
the State and examine each evidentiary context,item in not in
isolation.

(2009)Breed, 61, (citationsv. omitted).State 159 N.H. 65-66

We first chargeconsider the of publicfalse alarms. A jurorrational
could have found that the defendant failed to return from an undisclosed
location location,and failed to communicate his thereby evading search and

personnel.rescue A rational juror could also have found that he did this
knowingly, thougheven he testified that he hit his head and did not
remember much ofwhat happened. Credibility determinations are best left

jurors.to See id. at 67.
The State presented fromtestimony medical professionals who treated

the defendant that cast upondoubt the nature of his claimed memory loss.
In particular, a neurologist, Lauze,Dr. Karen examined the defendant in
the hospital daythe after he was found. She concluded that he had not
suffered any injury,brain but that he had a moderate closed head ininjury
the form of a bump with swelling. She asked the defendant to describe his
memory of the accident. Based upon his responses, she testified that his
pattern memoryof was “unusual” if he indeed suffered a injuryhead
significant enough to make him wander off from the scene of the accident.
She also opined that because paramedicthe who treated the defendant at
the scene did not observe aany signs injury,of head bumpthe to his head
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emergencyfromaccident occurred. Notesnot when themay have occurred
the hospitalhis atupon arrivalwho treated the defendantpersonnelroom

brain trauma.anydid not sufferindicated that he

witness, testifiedtreating physicians,own one of hisThe defendant’s
constitute milddegrees wouldtemperaturea core below 95bodythat

found, oral temperaturewas hisShortly after the defendanthypothermia.
testimony that oralpresented expertdegrees.95 The Statewas above

temperature.than more accurate rectalread colder thetemperatures often
when taken in theto drawn from this evidenceA inference bereasonable

did not suffer fromto is that the defendantmost favorable the Statelight
of anda to doubt his version eventspermit jurywhich wouldhypothermia,

the defendantAlthoughevaded and rescue.conclude that he search
in caseswho someexperts treating physiciansown andhispresented

State, fact,of theby the trierpresented “[a]scontradicted evidence the
credibilityandin to theposition persuasivenesswas the best measurejury

not even uncontroverted evi­compelledand was to believeof evidence
Id.dence.”

him of falseto convict theIn that the evidence was insufficientarguing
offense, of ineach evidencepiecealarms the defendant examinespublic

ends,” “rank “moreit “loose orspeculation,”isolation and characterizes as
a of theaddressing sufficiencyinnocence than guilt.”consistent with When

however, Anywe view evidence in context. See id.argument, theevidence
resolve. id. Based thejury uponin for the to Seeconflicts the evidence were

us, juror could have found thesay that no rationalrecord before we cannot
of alarms.guilty beyond publica reasonable doubt falsedefendant

of defen-sufficiency supportingthe the evidence theWe next consider
In argu-for evidence. thisfalsifying physical presentingdant’s conviction

ment, proveburden as tohavingthe defendant mischaracterizes the State’s
(b)“(a) safety,river soaked hisfrom west bank of the tothat he went the

(c)in a and surreptitiouslyin cold was warm room thenfeet water while he
lookingwould beplacein a in the woods where no onere-inserted himself

However, that theonlythe needed to defendantprovehim.” Statefor
hisappearto them consistent withthe of his feet makeappearancealtered
inavailabilityto their orveritywith a purpose impairof eventsstatement

641:6,1.investigation. See RSAa orproceeding

in anbeingthat after involvedjurorA could have foundrational
themaccident, the of his feet to makeappearancealteredthe defendant

events, his claim that heincludingofconsistent with his statementappear
to theoutside elements.Bellamy exposedthe River and remainedcrossed

a topurposehe did this withjuror could have found thatA rational also
investigation.in a oravailability proceedingtheir orverityimpair
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MurrayThe State from apresented testimony injury expert,cold Dr.
Hamlet, a retired of Medical for theDirector Research United States
Army. Dr. that it have forpossibleHamlet testified would been the

ininjured intentionally bydefendant to have his feet them coldsoaking
He that injurywater. further testified the to the was notdefendant’s feet

frostbite, injury bybut an caused immersion in Basedprolonged coldwater.
records,upon knowledgereview of the defendant’s medical of the weather

clothing wearingconditions and the the defendant was hewhile was
missing, Dr. that toopined injuryHamlet the the feet wasdefendant’s

by hours,them inimmersingcaused water for between one and ten
upon temperature.the water State also testi-depending presentedThe

frommony multiple witnesses who treated the defendant sceneat the
he atwhere was found and the documentedhospital and his condition as

hispotentially inconsistent with version of Althoughevents. the defendant
presented from his thattestimony treating physician the condition of his

was his crossingfeet consistent with account of the spendingriver and a
in woods,thenight this an fact forpresented juryissue of the to resolve.

Breed, 159 upon us,See N.H. at 67. Based the before sayrecord we cannot
that no rational juror could have found defendant guilty beyondthe a

falsifying physicalreasonable doubt of evidence.

The makes argument specificallydefendant no thechallenging
sufficiency of the evidence supporting his conviction for conduct after an

Therefore,accident. we deem this Hofland,issue waived. See State v. 151
322, (2004)(“AllN.H. 327 issues raised in appealthe defendant’s notice of

waived.”).notbut briefed are deemed

IV

The defendant arguesnext that the trial in denyingcourt erred partially
his motion in limine to exclude expert testimony from Dr. Lauze. He

thatargues opinions disclosed,her expert timely causingwere not him
98(C)(1)prejudice. Superior Court Rule inprovides, relevant “Notpart:

(20)twentyless than days prior jurycalendar to selection... the state shall
provide the defendant ... allwith statements of thewitnesses state

trial____” 98(C)(1).anticipates calling rule,at the SUPER. R.Ct. Under the
the must also a summaryState “state of the facts and opinions to which the

expected testifyis to aexpert summaryand of the eachgrounds for
Id.opinion.”

will not trial admission“We reverse the court’s of evidence anabsent
Gamester, 475,unsustainable exercise of discretion.” State v. 149 N.H. 478

(2003). “This same ofappliesstandard to review the trial court’s decision
respect discoverywith to Id.alleged violations.” “To show that the trial

unsustainable,court’s exercise of is thediscretion defendant must show
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his case.” Id.to the ofclearly prejudicethe was unreasonablethat decision
significantto aimpededif has beenthe defenseprejudice“Actual exists

(2002).232, 236N.H.Stickney,v. 148by the nondisclosure.” Statedegree
lists someone whoDr. on their witness asincluded LauzepartiesBoth

in herand memorializedregarding what she observedtestifywould
trial, anthe State receivedthe start ofdaysseven beforereports, but

letter, Dr. Lauze described severalher. In theunsolicited letter from
profession-in from the various medicalreportsthe medicalinconsistencies
Her lettershortly after he was found.the defendantals who had examined

his memoryfabricatedthat the defendant hadindicated that she believed
gavethe theinjuries. following day,cause his The Stateloss and the of

itdefendant, opinionsthe expertto and he moved to excludetheletter
court the motionthe disclosure. The trial denieduponcontained based late

ruling:in part,

asexperienceas to her atestify expertDr. can as anLauze
reading interpret-of andpracticemedical and to herprofessional

signsastestifyDr. can further to theing records. Lauzemedical
testimony regardingand her theexposureand ofsymptoms

may alsopresented.that defendant Dr. Lauzethesymptoms
foundation, signsthe to thelays properthe Statetestify, provided

injuries that theinjury testifya head and to thesymptomsand of
ultimatemay giveDr. Lauze also herpresented.defendant

injury.head Dr.regarding the defendant’sdiagnosismedical
regard-Lauze, however, testifycannot to an ultimate conclusion

fakingor not his toexposuredefendant was wasing whether the
the cold.

Dr.the of Lauze’sarguesdefendant that State’s late disclosureThe
he did not have time totestimony caused him becauseexpert prejudice

her, preparehis own to his cross-examinationexpertto retain ordepose
deciding, that theAssuming, without State’sadequately. disagree.We

to trial failed todays priorDr. Lauze’s unsolicited letter sixdisclosure of
98(C)(1), to his ofcarryRule has failed burdencomply with the defendant

himtestimonyof causedthat the trial court’s admission theproving
21, 2008Januaryof letterThe State’s disclosure Dr. Lauze’sprejudice.

22, not his case untilJanuary and the defendant did restoccurred on
deposetime her.February 15, He did not ask the court for to2008.

examined him and he listed herMoreover, was that Dr. Lauze hadhe aware
testifyDr. did not untilhis own witnesses for trial. Lauzeas one of

to cross-examine her.February 1, opportunityand defendant had thethe
hisaddition, doctors who testified thatIn the defendant called three

transpired. Accordingly,with his version of whatconsistentinjuries were
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to hishe has failed show that he suffered or that defense wasprejudice
trial notimpeded significant degree,to a and the court did commit an

by allowing testimony.unsustainable exercise of discretion her

V

Finally, defendant that court aarguesthe the trial should have admitted
computer animation to how the topurporting depict accident occurred

testimonyillustrate the of his traffic reconstruction theexpert. Outside
presence jury, court hearingof the the trial held a on to admit thewhether

Donovan,computer animation. accidentDaniel the reconstruction expert
based,who the whichscript uponcreated the animation was and Mark

Dole, animator,computerthe both testified. The trial court found that “[n]o
evidence was offered to specifically figures”substantiate facts andthe[]

animation,Dole and Donovan used in creating the and that “Donovannever
hand,saw the first spoke anyonevehicle never with atwho was the accident
defendant,scene other than the and notdoes know how the to thedamage

vehicle occurred.” The trial court ruled that “the todefendant failedha[d]
meet his burden to that Mr.prove script,Donovan’s and therefore the
animation, a fair and representation[was] accurate of the accident.”

the trial courtAccordingly, computerexcluded the animation under New
Hampshire Rules of 901Evidence and 403.

The arguesdefendant that trial by“[t]he court erred arequiring greater
degree of scientific foundation for an animated chalk than for the under-
lying opinion.”expert interpret argumentWe this to mean that the
computer animation sufficientlywas required byauthenticated as Rule
901(a). He further asserts: “That might impress[the uponanimation] the
jury meaningthe of expert’s testimonythe does undulynot make it
prejudicial.” thisinterpret argumentWe to mean that trial courtthe erred
in theprecluding animation because it probativehad value even without
“evidence... to specificallysubstantiate facts and and that itsfigures”the[]
probative value was not substantially outweighed by dangerthe of unfair
prejudice to the State.

901(a)Rule provides that ofrequirement“[t]he authentication or iden­
tification as a condition precedent admissibilityto is bysatisfied evidence

supportsufficient to a thatfinding the matter in isquestion what its
proponent relevant,claims.”Rule provides: “Although403 mayevidence be

probativeexcluded if substantially byits value is outweighed the ofdanger
unfair prejudice, issues,of the or byconfusion themisleading jury, or

delay, time,ofconsiderations undue waste of or presentationneedless of
cumulative evidence.” to court in determiningWe defer the trial admissi­
bility of evidence absent an unsustainable exercise of discretion. See State

(2009).Legere, 746, (2008), denied,v. N.H.157 758 cert. 129 S. Ct. 1623 We
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canthe defendantevidentiary ruling unlesstrial court’sreverse thewill not
to the prejudiceunreasonableclearlyit untenable orthat “wasdemonstrate

of case.” Id.his

animation wasthat theargue computerdoes notThe defendant
trial,Atexpert testimony.an illustration of Donovan’sother thananything

what Donovan be­depictingDonovanbydrawnpresented diagramshe
cross-examination,andUpon directduring the accident.lieved occurred

andhis opinionsand the basis forexplained diagramstheDonovan
not haveThus, animation wouldjury. computerto theconclusions the
diagramsprovided by thealreadyevidence notjury anythe withprovided
failed toTherefore, that the hastestimony. we conclude defendantand

him the factsexcluding it underprejudicedof thatcarry provinghis burden
say that trial courtwe cannot theAccordingly,of case. id.this See

motion toby the State’sunsustainably grantingits discretionexercised
exclude the animation.

Affirmed.

Duggan JJ.,Dalianis, Hicks, concurred.and

judicialHillsborough-northern district
No. 2008-707

DorothyTimothyof and SullivanIn the Matter Sullivan

16,Argued: 2009June
21,AugustOpinion 2009Issued:


