
232

insufficient,harmSuch future ischarge”).via... default service[PSNH’s]
law, to thestanding petitioners appealto confer theuponas a matter of

appeal.we dismiss theAccordingly,PUC’s decision.

Appeal dismissed.

Broderick, C.J., Duggan, J.,and concurred.
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(ThomasP.A.,Thomas Craig, of Manchester E. Craig and David
brief,Woodbury on the and Mr. Woodbury orally), plaintiff.for the

Hollis, (EdwardP.L.L.C.,Sulloway & of Concord M. Kaplan and
Melissa M. brief,Hanlon on the and Mr. Kaplan orally), for the defen-
dants.

Duggan, Everitt,J. The plaintiff, Sarah appeals an order of the Superior
J.)(McGuire,Court granting summary judgment defendants,to the

(GE)General Electric Company and Bruce A. Hawkom. We affirm.
This is the second time this matter has come Abefore us. detailed

account of the ofunderlying facts this case can be found in previousour
decision, (2007).Everitt v. General Company,Electric 156 N.H. 202 We

onlyrecite those facts pertinent to this appeal.
1,2003,On plaintiffNovember the injuredwas when the invehicle which

she was a passenger vehicle,was struck by another bydriven Jeremiah
Citro. Citro was an employee of GE’s plant,Hooksett but was not on duty
at the time of the day accident,accident. The toprior Friday,the a Citro
was sent home aby GE company nurse after confused andappearing
disoriented. He was notinstructed to return to work until followingthe
Monday.
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instruction, day, daythe next the ofappearedCitro for workDespite this
arrival, attention ofbroughthis his was to thepresencethe accident. Upon

thatHawkom, dutya on at that time. Hawkom reminded Citrosupervisor
Hawkom,Monday.Accordingto until to thehe was told not to return work

speech Althoughand his was slurred. Citroappeareddefendant disheveled
leave, so, policehe to do and Hooksett were called toagreed to failed

however,Citro, the policehim from the left beforepremises.remove
arrived.

again gates plant,hours arrived at the of the GE where heWithin Citro
summoned.by security personnel policewas detained and Hooksett were

tests,sobrietyconducted several field andresponding policeThe officers
safelythat could drive. twoultimately Approximatelydetermined Citro

later, motor accident Citro and theinvolving plaintiffhours the vehicle
occurred.

assertingThe instituted suit GE and Hawkom that eachplaintiff against
owed her a of care to Citro from his motor vehicleduty prevent operating

day summary judgment,on the of the accident. The defendants moved for
trial forgranted.which the court After her motion reconsideration was

denied, the filed thisplaintiff appeal.
reviewing grant summary judgment,When a trial court’s of we consider

evidence,the and other inferences drawn fromproperlyaffidavits and
them, in most tolight non-moving party.the favorable the Belhumeur v.

(2008).Zilm, 233, 235 If157N.H. our review of the evidence does not reveal
fact,any genuine issue of material and if the is entitled tomoving party

law,as a matter of we will affirm the trial court’s decision. Id.judgment We
trial of toapplication Maloneyreview the court’s the law the facts de novo.

(2007).Badman, 599,v. 156 N.H. 602
appeal, plaintiff argues voluntarily dutyOn the first that GE assumed a

byof towards her a oradopting guideline policy requiringcare that
impaired not be allowed to drive. The titledemployees policy, “Reasonable

Guidelines,”Suspicion/Reasonable Cause outlines the thatprocedure
a anmanager suspects employee impaired.should be followedwhen that is

provides:The relevant of theportion policy

manager employeeThe must ESCORT the to the medical clinic.
drive,An impaired employee protectshould never be allowed to to

the and and to foremployee being anyothers avoid held liable
Security may helpaccidents that occur. need to be alerted to

control a belligerent employee.

that a alcohol orpolicy positive drugAnother section of the states after test
result,
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the offemployeeforarrange transportationthe shouldemployer
beemployeeno circumstances should anof the Underpremises.

transportcan be used tofamilyallowed to drive. Taxis or members
leavingIf insists onemployee premises. employeeoffthe the[the]

arranged, supervi-can thepremises transportationthe before be
informed thatsecurity employeecall and the should besor should

local will be contacted.police

that this is to GE’s Hooksettdispute policy applicableThe defendants
that, aapplicable, policy impose legaland even if the does notplant, argue

him from Theprevent driving. plaintiff,them to detain Citro andduty upon
however, as its effectapplicability policy,contends that the of this as well

and, thus,her, fact it wasduty questionthe owed to is a of materialupon
grant summary judgmentfor the trial court to to the defendants.error

dutyfor rest a violation of somenegligence primarily upon“Claims
v.by injured party.” Managementowed the offender to the Walls Oxford

omitted).(1993)Co., 653, (quotation duty,137N.H. 656 Absent a there is no
duty questionId. Whether a exists in a case is a ofnegligence. particular

Further, artificialrecognize duty “exceedinglylaw. Id. we that is an
omitted). Therefore,concept.” (quotationId.

a in acharged determining dutywhen with whether exists
case, broader,the moreparticular necessarilywe encounter

of arequestion plaintiff’sfundamental whether the interests
legal protection againstentitled to the defendant’s conduct. The

judicialto on aimpose liability ultimatelydecision rests determi-
importancenation that the social of theprotecting plaintiff’s

interest the of the defendantoutweighs importance immunizing
from liability.extended

omitted).Belhumeur, at (quotation157 N.H. 236-37 and brackets
without that to HooksettAssuming, deciding, policy appliesthe GE’s

and, further, inplant policy dealingthat the was not followed with Citro on
accident,of the we conclude that of thisday policythe the mere existence

duty Althoughdid not create a of care to the we have never beforeplaintiff.
issue,precise jurisdictionsaddressed this numerous have found that the

an anadoption corporate policy involvingof internal to deal with situations
See,impaired employee give duty general public.does not rise to a to the

(Alaska 2001)State, 447, (findingv. 26 P.3d 452 internale.g.,Angnabooguk
care); Scott,and not create a of v. 2009guidelines duty Morganrules did

1438905, 21,2009) an(Ky.May (rejecting argument adoption*3 that ofWL
to it leads toguideline subsequent automaticallyinternal and failure follow

(Mich.332,Premo v. Motors 533 N.W.2d 333 Ct.liability); Corp.,General
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1995) asduty protect publicdid not create to(finding policyinternalApp.
Motors 936Corp.,Estate Catlin v. Generalpublic policy);a matter of of

(Tex. 1996)447, “mere creation of an internalApp. (stating451 Ct.S.W.2d
975,Inc.,Drilling,a Killian v. 131P.3dduty);does not create Cazapolicy”

2006) notdutythat creation of a standard of care and are(Wyo. (noting982
synonymous).

Catlin, of found thatAppealsFor in Estate the Texas Courtexample, of
of alcohol on anprohibiting consumptionthe of a theadoption policy

with certain and the failure to followsuchemployer’s premises exceptions,
Catlin,duty.a Estate 936 at 451. Inpolicy, legaldid not create S.W.2dof

case, fry”that an of Fluor Daniel became intoxicated at a “fish onemployee
following company game.a softball Id. at 448-49. Thecompany property

and, bar,agrounds consumingleft after more alcohol atemployee company
in Catlin’s death. Id. at 449. Atresultingcaused a motor vehicle accident

time, safety consumptionthat Fluor Daniel had “a which forbade thepolicy
events,”alcohol on at andcompany property except company sponsoredof

proceduresinstituted formal to be followedwhen there would be alcohol at
event,such an which were not followed on this occasion. Id. at 449-50.

Daniel, that,Fluor itarguing by creating policy,Catlin’s estate sued this
the to control of alcohol onresponsibility consumption“assumed its

driving byand its Id. at 451. The courtpremises subsequent employees.”
thatdisagreed, stating: “We conclude the mere creation of an internal

of alcohol on the or notpolicy regarding consumption premises, whether
function,’fry ‘company dutythe fish was a does not create a as set forth in

that[prior required” imposecase Id. The court noted is to alaw].” “[m]ore
duty. Id.

Similarly, Premo involved an intoxicated General Motors whoemployee
and, after,had onallegedly drinking duty immediatelybeen while caused a

Premo,in injured.motor vehicle accident which Premo was 533 atN.W.2d
thatalleged policy ‘practice,332. Premo General Motors “had a or

custom’ of not inprocedure allowing employees plantto leave theand/or
intoxicated,their automobiles while but instead them anddetaining arrang-

that,ing transportation” argued byalternative home. Id. Premo thus
instituting policy, dutythis General Motors had assumed a to theprevent

inintoxicated from his intoxicated state. Id. at 333. Theemployee driving
not,disagreed, findingcourt that General Motor’s internal did as apolicy

amount an apublic policy, assumption duty protectmatter of to of to the
recognizedat Id. The court the andpublic large. “significant compelling

conclusion,public policy supporting stating: imposereasons” its “To
rules,who,anliability upon employer by policies,means of work etc.

problem clearlyundertakes to address the of alcohol use abuse isand/or
to all effortsagainst public policy encourage employersand would abandon
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liability.”in to avoid future Id.employeescould benefit such orderwhich
the was toorelationship partiescourt thus concluded that the betweenThe

Premo. Id.protectto General Motors toobligateremote

likewise conclude that the merepersuasive,We find these cases and
to deal with ansetting proceduresof an internal forthpolicyexistence

not, alone, of care to thestanding dutydoes create aimpaired employee
court that theagree public policyat with the Premopublic large. We

itcompelling.our conclusion are and Assupporting significantreasons
problemand substance abuse is a serious societalrecognized, “[a]lcohol

issuffering publichuman and economic loss.” Id. Thecausing significant
by having problem policiesbetter served the addressed with such as the

case,In that haveany relationship mayone at issue here. this existed
a of to theparties give dutybetween the is far too remote to rise to care

plaintiff.
law,that our v.plaintiff argues namely,The case VanDeMark

(2006),N.H. anCorp., “clearlyMcDonald’s 153 753 constitutes endorse-
tocorporation may duty partiesment of the doctrine that a assume a third

it.” onbinding upon plaintiff’swhich will thereafter be The reliance
case, overnightVanDeMark is In that an custodian ofmisplaced. a

franchisee, Colley/McDonald’s restaurant who was an of theemployee
McCoy, seriously injuredwas when two intruders entered the restaurant.
VanDeMark, event,N.H. at 755. At of153 the time the McDonald’s

Service,Corporation adopted “Quality, (QSC) Playhad a Cleanliness
Book,” guidelines safety security systems.which included some on and Id.

and,injured employee summaryThe sued McDonald’s afterCorporation,
that,McDonald’s,judgment granted appealed arguing by adoptingwas to

QSC, dutythe it had assumed a to ensure that thoseColley/McCoyfollowed
security measures. Id. at 757. trial toupheld grantWe the court’s decision
summary judgment Colley/McCoy required employbecause was not to the
QSC security measures as a condition of a franchisee. Id. at 758-59.being

anyBecause McDonald’s had not made affirmative toattempt provide
security dutyto the franchisee’s it had not assumed a to theemployees,
injured employee. Id. at 759.

that,The infersplaintiff Corporationhad McDonald’s mandated the
measures,QSC security dutya would have arisen between it and the

injured The contends that this aemployee. plaintiff supportsinference
that infinding duty disagree. assumingthere was a this case. We Even we

injuredwould have found a toduty employee securitythe had the measures
amandatory, propositionbeen VanDeMark does not stand for the that

corporation duty protect public every adoptsassumes a to the time it a
an thatpolicy involving protection employee.Although recognizedthe of we



seeparties,to thirdliabilitycreateduty mayassumedvoluntarilya
(Second) §324, automatic norit is neitherof TortsRestatement

to ancreating duty employee,one apolicy,an evenmandatory that internal
not, itself,Therefore, in ofdoes andpolicyGE’spublic.would extend to the

plaintiff.to theduty protectaimpose
dutya of carethat the defendants owed herarguesnextplaintiffThe

(Second) 319, as eachsections 317 andOF Tortsunder RESTATEMENT
GE,relationship betweenspecialand thedefine[s]section “ereate[s]

toby protect”action GE and Hawkomand Citro which demandHawkom
plaintiff. disagree.the We

provides:317 of the RESTATEMENTSection

to controlto reasonable care sodutyA master is under a exercise
as toscope employmentoutside the of hisactinghis servant while

or from so con-intentionally harminghim from othersprevent
risk of harmbodilyas to create an unreasonableducting himself

them,to if

(a) the servant

(i) in of thepremises possessionis theupon
master, ... or
(ii) master,a chattel of the andusingis

(b) the master

(i) that theor has reason to know he hasknows
servant,to control his andability

(ii) necessityor should know of the andknows
exercisingfor such control.opportunity

(Second) (1965).§ 319 provides:Restatement of Torts 317 Section
of a third whom he knows or should know tocharge person“One who takes

dutyharm to others if not controlled is under a tolikely bodilybe to cause
preventto control the third to him frompersonexercise reasonable care

§harm.” Id. 319.doing such

that, the accident occurred outside ofplaintiff argues althoughThe
chattel, none­anynot involve GE the defendantspropertyGE’s and did

him from becauseduty prevent drivingtheless had a to control Citro and
so, it necessary.to do and should have known wasthey abilityhad the

However, underdutywithout that such a aroseassuming, deciding,even
case, that It isduty.of this the defendants fulfilledthe circumstances

Hooksett as apolicethat the defendants twice contacted theundisputed
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that,Itpresence. undisputedresult of Citro’s is further as a result of the
contact, accident,roughly priordefendants’ and two hours to the a

police sobrietyHooksett officer conducted several field tests and deter-
that capable driving.mined Citro was of The defendants were entitled to

Further,rely upon judgment regard.the officer’s in this the plaintiff has
cited, find,not nor are we able to to thatanything suggest some further

action was therequired by Any duty partdefendants. on the of the
defendants to control police chargeCitro ended when the officers took of
Citro.

control,dutyBecause the defendants fulfilled their to if any, the trial
court did not err in granting summary judgment.them

Affirmed.
BRODERICK,C.J., concurred; Brock, C.J., retired, specially assigned

490:3,under RSA concurred.
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