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conclude that probate jurisdictionthe court had estate,to terminate the life
Balok’s argument that the courtprobate jurisdictionlacked to issue orders
after he filed the RSA 547:ll-d appeal is moot. SeeN.H. Assoc. Countiesof

(2009) (issue284,v. of N.H.,State 158 N.H. 292 that has become academic
moot).or dead is

Affirmed.
DugganBroderick, C.J., Dalianis, Hicks,and JJ.,and concurred.
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PLLC,Normandin, O’Neil, P. onCheney (Philip& of Laconia Bonafide
Mansur,orally),the brief and for the Richard Susan Mansurpetitioners,

Clarkand Mansur.

(ScottMcLane, Middleton, P.A., H.Graf, Raulerson & of Manchester
brief,Harris M. orally),and Coleen Penacho on the and Mr. Harris for the

respondents, Mary Allain.MuskopfDavid and

defendant, Association,Third-party Swallow Point filed no brief.

Broderick, Allain,respondents, MuskopfThe David and MaryC.J.
J.)(Honran,an of the Court anappeal Superior rulingorder that

easement, benefiting property by petitionersnon-waterfront Rich-owned
Mansur,ard and Susan extends onto the their property alongshoreline of

Lake We affirm.Winnipesaukee.
The the trialfollowing facts were recited in court’s orders or inappear

the record. lots inappealThis involves three the PointSwallow subdivision
in two contiguous.of which are PointMoultonborough, Corpora-Swallow

subdivision, and,tion developer thus,was the of the at one time was the
20,common owner of the three lots issue. petitionersat The own lot the

18,respondents (Association),own lot and PointSwallow Association the
defendant,third-party' owns a parcel known as the Reserved Lot. The

of lotboundary boundaryeastern 18 abuts the western of the Reserved
Lot, and the southern boundary of both lots constitutes shoreline of Lake
Winnipesaukee. 20 is a parcelLot non-waterfront does notand abut either

Rather,the Reserved Lot or lot 18. it is portionlocated in inland thethe of
subdivision, a subdivision thatalong road leads to the Reserved Lot.

The controversy upon scopebefore us centers the of an easement
affording lot 20 access to the lakeshore via the Reserved Lot. The

1950s,insubdivision was created the and present dispute bythe is caused
ofhistorya discrepancies regarding boundary lines set forth in a subdivi-

plan, deeds,sion subdivision and physicalactual monuments markersand
of various subdivision lots.

For purposes of this chainlitigation, the of title for lot 20 abegins with
30,1958,dated Julydeed from developer Josephthe to and Helen Ceriello.

The Ceriello specifically rightdeed anincludes easement accessproviding
the lake:to

Together with the right privilegeand of said Swallowusing Point
Lot, so-called,Drive to the as shownapproach Reserved on said

plan, as the rightwell as and to cross andprivilege re-cross said
inReserved Lot order to access to shore ofgain the Lake
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shore, commonto the inthe use saidrightandWinnipesaukee
75.00others; beingof Reserved Lotfrontage saidwith said shore

less,width, plan.more on saidin or as shown

“Planis the 1956 of Subdivisionin the deed“plan”The referenced Ceriello
the CarrollatTrojanoH.D. and recordedprepared byPoint”of Swallow

(the20, Trojano planThisJuly plan).of on 1957County Registry Deeds
lake, aon the fromfrontageas “75 ofhavingReserved Lotshows the +/-”

20 was laterof the lot. Lotat the southeast cornerconcrete monument
1997, theby containing same easementpetitionersthe in deedconveyed to

language.
abeginsof for lot 18 withlitigation,For of this the chain titlepurposes

15, 1958, Maryfrom to Howard anddeveloperthedeed dated December
andconveys bythe lot metes boundsThe Andrews deedAndrews.

Trojano plan.to The same metesdescription only, without reference the
throughin lot chain title the 2005description was used 18’s ofand bounds

therespondents. Unfortunately,toconveyed propertythat the thedeed
easterly boundaryof feet for themetes and bounds measurement 219.1

ofLot not conform to the measurement 288.78abutting the Reserved does
plan.theboundary Trojanoas shown infeet for the same line
of litigationof the Lot for thispurposesThe chain title for Reserved

31,1961, to allfrom the of thebegins August developerwith a deed dated
The Lot deedwho subdivision lots at that time. Reservedindividuals owned

Trojanoto Plan. That describesparcel by referring plandescribes the the
frontageless lakehaving seventy-fivethe Reserved Lot as feet more or of

18, that measures 238.78feet.westerly boundary, abuttingand a lothaving
conveyedlot the in the deed that thedescriptionThe remains same

to inReserved Lot the Association 1997.
1957, Insum,In in the SwallowPointdeveloper property.the subdivided

20, now1958, conveyed bythe lot the lot owned theJuly developer
to and the Reserved Lotrightwith an easement cross recrosspetitioners,

Theaccess the lake and to the Lot lake shore. deedto use Reserved
the with the shorelineTrojanothe lot toby referring plan,described

feet, developerAt stillseventy-five point,more or less. this themeasuring
Lot, 18,as as which is the lot nowabuttingReserved well lotowned the

1958, conveyed lotby developerIn therespondents.owned the December
andbythe the land metes boundsby solely describing18 to Andrews deed

developerTrojano plan. point,to the At this the stilland without reference
not inconveyed any ownershipLot and had interestowned the Reserved

inFinally,Lot individual of the Association.the Reserved to members
Lot, now owned1961,the the Reserved the lotAugust developer conveyed

Association, TheTrojano plan.theby referencingthe deedby specifically
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found,trial that atdisputes,court and no one deeds issue are of“[a]ll
record, question validity anyand no is as to the of deed or thepresented

inperson entity anystatus of or relevant chain of title as a bona fideany
purchaser.”

ofPrecipitating present dispute,the some the shoreline lots in the
lot actually inconsistentlysubdivision located west of 18 were developed

boundarywith in Trojano plan.the shoreline markers outlined the The
Trojano 1957,was inplan recorded and at some later thepoint, developer
placed boundary along“white stake” a ofportionmarkers the shoreline

substantiallythat were located east of the shoreline boundaries inidentified
1960,plan.the Prior certain properties developedrecorded to were with

reference to the white stake and notmonuments with reference to the
ifTrojano plan. boundarythe lines inConsequently, Trojanoidentified the

plan subdivision,inwere enforced this area of the property lines would run
through dwellingsmiddle of dwellingsthe and would isolate other from the

appurtenantutilities to As a of litigation,them. result a court-approved
1991,consent was indecree entered and the forboundary lines certain lots

in reestablished,the includingsubdivision were the boundaries between
lots 17 18.Theand reestablished boundaries reflected the actual location of
shoreline monuments that had been in forplace twenty-fivemore than
years at that point.

2005,After respondentsthe lot inpurchased they18 began constructing
a suit,new The petitioners alleginghouse. filed that the new building

on however,encroached the Reserved Lot. respondents,The claimed
theownership disputed Theyof land. asought declaratoryalso judgment

against the Association to determine status of boundarythe the line
abuttingbetween their lots. The trial court consolidated the cases. It ruled

that under the in deed,easement clause the 1958 Ceriello the petitioners
owned an easement to cross and recross the LotReserved and access

shore,feetseventy-five more or less of the lake as frommeasured the
concrete monument at the southeast ofcorner the Lot.Reserved The trial
court also resolved the location of the boundaryshared line between lot 18

Lot,and the seventy-five-footReserved which reduced the shoreline of the
Reserved Lot as in the Trojano bydescribed plan approximately forty-one

Thus, order,feet. according to the trial court’s while the respondents
own,the theyindeed own land had claimed to forty-one feet of their

subject seventy-five-footshoreline is to the byeasement owned the
petitioners. reconsider,The respondents filed a motion to which the trial
court The respondents appealed.denied. The trial conclusioncourt’s about
the location the lineboundaryof between the Reserved and lotLot 18is not
challenged. Additionally, rulingwhile the trial court issued a regarding
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subdivision,lot in theMansur, a non-waterfrontwho ownsClarkpetitioner
part opinion.no in thischallenged playsis andruling notthis

that therulinginthat the trial court erredrespondents argueThe
of theshorelinethirty-four-footthebeyondeasement extendspetitioners’

frontage. They contendforty-one feet of their lakeLot to includeReserved
controlledthat the actual monumentsonce the trial court determinedthat

Lot, theline their lot and the Reservedboundary betweenthe shoreline
toAccordinglimited.must likewise bepetitioners’of the easementscope

to of the Reservedconfining the the shorelinerespondents,the easement
the andintent of who created easementpartieswith the thecomportsLot

arise, overprevailactual monumentsdiscrepanciesthe rule that whenwith
disagree.in adescribed deed. Wemeasurements

ultimately questionof a of is aright way“The deededinterpretation
atofby determining partieslaw for this court to decide the intention theof

Soukup v.light surroundingtime of in of circumstances.”the the deed
(2009) omitted).Brooks, terms the deed9, 16159 “If the of(quotationN.H.

how we theclear and those terms control construeunambiguous,are
omitted). law, thequestionAs a of we review(quotationintent.” Id.parties’

Biathrow, 156of a de novo. v.interpretation Tanguaytrial court’s deed See
(2007).313, 314N.H.

It agrants rightin Ceriello is clear.languageThe easement the deed
Lot, to accessright “gainand the Reserved theincludingto cross recross

shore, inthe theWinnipesaukeethe shore of Lake and to use saidrightto
parcelthat showncommon with others.” It identifies the Reserved Lot as

theTrojano planthe Both the recorded deed and recordedplan.on
width,inmeasuring seventy-fivethe shoreline as feetexplicitly identify

less, aas atplan seventy-five beginningmore or and the shows the feet
that of the Reservedboundaryconcrete monument marks the southeast

created, thedeveloperLot. At the the easement was the owned bothtime
Therefore,abutting partiesLot lot conclude that theReserved and 18. we

the toscopethe intended for the of easementcreating plainlyeasement
as atthe of the Lot it existedseventy-five-footinclude shoreline Reserved

time.that
seventy-five-foot measure-respondentsThe contend that the shoreline

in thethe Lot both the Ceriello deed andment for Reserved identified
lotseparatewith actual that theirTrojano plan conflicts the monuments

Trojano planthat theThey argue althoughthe Lot.from Reserved
monumentsthe between the southeast and southwestdescribes distance

feet, in reality themeasuring seventy-fiveLot asfor the Reserved
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ground thirty-fourmonuments in the established a foot shoreline for the
Lot,Reserved and those monuments control the intended of thescope

easement. This lacks merit.position

byThe actual relied the notupon respondentsmonuments did have
legal untilany import developer conveyedthe lot 18 in 1958.InDecember
1958,July developer conveyedwhen the first the in Cerielloeasement the

deed, and, thus,the developer 18,still owned both the Reserved Lot and lot
time,at that the lineboundary bybetween them was established the

Trojano later,Plan. It was not until six months when the developer
bounds,conveyed lot to the Andrews by by18 metes and rather than

referring to in Trojanothe boundaries the thatplan,established the
boundary twoseparating effectivelyline the lots Inchanged. conveying lot

Andrews,18 to the the developer portiondeeded a of the LotReserved as
Trojanoonidentified the recorded plan. conveyanceWhile this altered the

boundary line between the Reserved Lot and lot as on18 identified the
plan, notTrojano it did alter the established recorded easement benefiting

20, ruled,lot the Ceriellos’ lot. the trial correctlyAs court developerthe
only theconveycould to which it hadproperty title at the time. 17See C.

HampshireSzypszak, Practice, §5.07,New Real Estate at 112
(2003). Moreover, automaticallyeasements pass with the transfer of
property theyto which appurtenant,are even when absent from the face of

20; (2001).Soukup, Therefore,the deed. See 159 atN.H. RSA 477:26 the
seventy-five-foot easement conveyancefollowed the of a ofportion that
shoreline to the Andrews.

The respondents thatemphasize languagethe of the easement itself
indicates that the developer only intended to rightscreate easement
extending between the two depictingmonuments the ofshorefront the

TheyReserved Lot. maintain: “It is thatinconceivable the developer
conveyintended to access to the lake through property other than the

Lot,Reserved thatproperty the developer developintended to and sell to
parties.” agreethird We that at developerthe time the conveyed the

easement right, plainthe intent of the parties involved was to create an
easement for toaccess the Reserved Lot Equallyshoreline. is thatplain
such shorefront seventy-fivemeasured feet at that time and that this
measurement was specifically described in the languageeasement and was

Therefore,in with Trojanoaccord the plan. partiesthe to that transaction
theintended easement to access seventy-five feet of the Reserved Lot

shorefront. developer’s subsequent involvingThe intent convey­the later
Andrews,lotance of 18 to the which intentionally or unintentionally deeded

shoreline,a ofportion the Reserved Lot has no bearing upon the recorded
easement in correctlythe Ceriello deed. the trialAccordingly, ruledcourt
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thetitle under easementcontinuing righta andthe havepetitionersthat
theLot to accessto and the Reservedin cross recrossclause their deed

lake shore asless of thefeet more orseventy-fiveto uselake shore and
Lot southeastof Reservedmonument thefrom the concretemeasured

Trojano plan.shown on thecorner
cannot be effectiveNext, that the easementrespondents arguethe

theirit not exist withinbecause doespurchasersthem as bona fideagainst
they purchasedTherefore, respondents,to theaccordingof title.chain
of whether thethe The issueland of encumbrance.their without notice

purchasera fidein notice to bonagavethe Ceriello deedeasement recorded
subject to an encumbrance18 that a of the shoreline wasportionof lot

law, Soukup,de novo. Seequestion20 is a of which we reviewbenefiting lot
(court of searchat conducted de novo review whether title159 N.H. 20-21-

petitioners);burdening purchased byhave landwould revealed easement
(on(2008)724, 729McLeod, of law areappeal, questionsv. 156N.H.Greene

review).subject to de novo

Amoskeag v.‘race-notice’jurisdiction.”is a BankHampshire“New
(1990).11, 14 Therefore, a claima with seniorpurchaser133N.H.Chagnon,

in a fideprevailsuch to over bonain real estate must record interest order
Inpurchaser particular,value. See id.for

conveyance everyof real estate and courtEvery deed or other
inanyaffects to interest realorder or other instrument which title

estate, byare lawand tax liens whichexcept probate records
inlength registryshall recorded at theexempt recording,from be

in real lies andcountyof for the or counties which the estatedeeds
deed, conveyance, or shall not besuch court order instrument

for value until soagainst purchaserseffective as bona fide
recorded.

(2001). therequirement “provide[s] notice torecording477:3-a TheRSA
on and topublic conveyance “serve[s]of a of or encumbrance real estate”

in land and those who wouldalreadyboth those who have interestsprotect
Bank, 14.Amoskeag 133 N.H. atacquirelike to such interests.”

is “to make sure he orgoal purchaserThe of a bona fideprospective
clearin a and of encumbrances.”propertyshe will obtain an interest free

to noticegiveinstruments are deemedproperlyat 16.Because recordedId.
aany outstanding against property,of claimspurchasersprospectiveto

of theto whether the owneroughtsearch of records revealproper public
toproperty righttitle to the with thein fact has clear and marketableland

POWELL, REALit. 14 R. POWELL ON PROPERTYconvey generallySee
2009).(Michael Wolf, a[4], ed., A search ofproper§ Allanat 82-1482.01
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chain of includes a firmproperty’s tracing propertytitle the back to root in
grantortitle and also the from firmresearching index the date that root is

out-conveyancesestablished for to be sure that other bydeeds executed a
the chaingrantor byin of title did not encumber the desiredland the
purchaser. 82.03[2][a],§prospective generallySee id. at (describing82-72

search). Moreover,ofmechanics title fide purchasers obligatedbona are to
fully investigate apparent discrepancies to determine whether title to the

Bank,is inparcel any way.desired encumbered Amoskeag 133 N.H. atCf.
15-16(improperly mortgage obligaterecorded would bona purchaserfide to

beyond toinvestigate the record determine whether a properly executed
exists).acknowledgedand mortgage actually

case,In this we conclude that a searchproper of the chain of title for
lot 18respondents’ would have the petitioners’revealed easement over a

portion of their shorefront. The directlychain of title theleads to Andrews
deed, 1958,15, 20,dated December and onrecorded 1958.December The
Andrews deed contains a “meaning intending”and clause which states:

Meaning and hereby conveyto aintending portion premisesof the
conveyedas to Point Corporation bySwallow Mark byM. Banfield

deed dated 1956September, and recorded in CountyCarroll
ofRegistry Deeds.

plainlyThis language anyinforms prospective purchasers that the parcel
was subdivided from byland owned PointSwallow asCorporation the
grantor. Running grantorthe index for CorporationSwallow Point from

(whenSeptember 1956 developer acquiredthe the land as identified in the
clause) through the of conveyancedate the of lot 18 to the Andrews
(December 1958)would have revealed all theof recorded out-conveyances
of bythe subdivision developer upthe to that ofpoint. Any these prior
out-conveyances 18,could affected inhave interests lot which was then

byowned the thedeveloper as common owner.
out-conveyanceThe of the toCeriello deed lot 20 from Swallow Point

20,Corporation 1958,recorded August recites nearly the same “meaning
and intending” clause as the Andrews deed. This language gives at least

to ainquiry purchasernotice lotprospective of 18 that both lots came from
a single parcel by Moreover,owned Point Corporation.Swallow the Ceriello
deed to the conveyed parcelrefers as

Lot #20 as shown ofon “Plan Subdivision of bySwallowPoint” H.
Trojano, dated, October,D. Surveyor, 1956 and inrecorded

Carroll ofCounty Registry Deeds ....

It seventy-five-footalso thereferences easement along the shoreline of the
Lot as TrojanoReserved shown on the plan. Armed with information
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deed, investi-properthe Ceriellodeed andthe Andrewsin bothprovided
plan,subdivisionof the recordedreviewhave includedwouldgation

(1) subject to the easementthat isReserved Lotfollowing: thetherevealing
(2)deed; lot isthe Andrewsin the Andrewsdescribedparceltheabuts

(3) boundarysubdivision; of thethe measurementinas lot 18 thedescribed
Trojano18, in the recordeddescribedLot and lot asReservedthebetween

in thedescriptionand boundsthe meteswithcomportdoes notplan,
thelocation of(4) affects thedeed; directlydiscrepancysuchAndrews

(5) the shorelinefollowingproperties;theboundary betweenshoreline
conveyancein thedeed would resultthe Andrewsbyas describedboundary

by seventy-five-aLot, was encumberedwhichof the Reservedportionof a
foot easement.

In a trustee ofSoukup,recentlyto one we decided.case is similarThis
and recorded theinto several lotspropertytrust subdivideda real estate

conveyedlater toat 11. The lots were159 N.H.Soukup,plan.subdivision
of thewhether the ownersissue we faced wasOnepurchasers.different

their land whenburdeningan easementlot had notice ofSoukupso-called
in another recordedtheir but identifiedwas absent from deedthe easement

benefited thetrustee. The easementconveyed by theof propertydeed
in theconveyed and recordedexpresslyand had beenLyman lotso-called
clausemeaning intendinga anddeed includedSoukupdeed. TheLyman

aconveyintended toindicated, that the deedamong things,otherwhich
ofproper investigationthatthe trustee. We heldbyof land ownedportion

of theout-conveyancesthe trustee’swould have revealedSoukupthe deed
theinitiallythat had createddeedincluding Lymantheparcels,subdivided

at 20-21.Id.easement.

in and those beforeSoukupthe factsdifferences exist betweenSome
platsubdivisionidentified the recordedSoukupthe deedexample,us. For

easement, us the Andrewsin the case beforethe whereaswhich referenced
However, standsSoukupid. at 20.Trojano plan.as to thedeed is silent Cf.

have notice ofare deemed topurchasersthat bona fidefor the proposition
conveyedpreviouslythat have beentheir landaffectingrecorded interests

in accord withholdingtitle. This isin their chain ofgrantora commonby
Wall, Inc., N.E.2dSee, 325Daly Dryv.jurisdictions. e.g., Guilletteother

1975) (defendant’s(Mass. containedbyland bound restrictions572, 574-75
Accord­grantor).a commonconveying frompropertyin recorded deeds

ofwith noticepropertytheirrespondents purchasedhold that theingly, we
in the Cerielloby and recordedconveyedseventy-five-foot easementthe

deed.
that therulinginthat the trial court erredargueFinally, respondentsthe

easementtrespassa claim of becausepursuetostandinghadpetitioners
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proceduraldo not a inrights grant possessory interest land. Given the
case,of this thehistory respondents’ argument lacks merit.

inInitially, separate actions existed this matter: one with Richard
Mansur, Susan Mansur and Clark Mansur an actionmaintaining against

Allain;Muskopf MaryDavid and the other with David and MaryMuskopf
Allain an action andmaintaining against againstSwallowPoint Association

Talbot,Nancy Mansur MargaretSusan and Richards as its directors. The
J.)(Brown,Superior Court consolidated the and itcases ruled that would

conduct a bench and globaltrial “create one resolution addressing the
disputed issues in two actions.” Inpending subsequentthe its order on the

J.)(Honran,merits, the Superior Court the parties’described claims as
follows:

The defendants Mr. and Ms. are aMuskopf Allain newbuilding
house on their The plaintiffslot. assert that the as it isresidence
being built encroaches on Reserved plaintiffsthe Lot. The anseek

findingorder that the defendants trespassing oustingare and
Lot,fromthem the Reserved and awarding plaintiffsthe dam-

attorney’s fees Inages, response,and costs. the defendants assert
rights issue,deeded to the at inproperty and the alternative

title,assert possession,adverse as well as slander of boundary by
[laches,]acquiescence, and well as attorney’sas fees costs.and

The alsodefendants seek a declaratory judgment theagainst
Swallow Point Association concerning the status of boundarythe
between the defendants’ lot and the Reserved Lot.

merits,Before deciding the the trial court addressed whether “all
properlyclaims are before the court” and ruled that “to the extent that the

trespassclaimed withinterferes the Mansurs’ to useright and their deeded
Lot,rights to the they standing litigateReserved have to to defend those
that,Itrights.” further ruled by virtue of the partyAssociation’s status in

case,the boundaryconsolidated the line anddispute issue of the“[t]he
Mr.alleged trespasses by and Ms.Muskopf Allain onto the LotReserved is

court.”properly before this The court went scopeon to decide the of the
byeasement owned the petitioners existingand the boundary demarcation

thebetween Lot respondents’Reserved and the lot. We thatconclude the
record before us demonstrates that the issue respondents’of whether the

inactions newbuilding a house interfered with the petitioners’ deeded
rightseasement was properly before the trial court.

Additionally, respondentsthe failed anyhave to demonstrate that error
in the claimpetitioners’ being misnamed as an action in trespass caused

514:8,them incur prejudice. (2007);to material :9RSA Patenaude v.Cf.
(1978)Meredith, (“[N]ot616,Town 118 N.H. 621 all procedural irregu-of
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tips decision;lari administrativeto set aside anreviewing courtarequire
shown”). example,Formust becomplaining partyto theprejudicematerial

in the belowproceedingoccurredlapsethat someallegationmake nothey
scopetheability fully litigatetonecessary party’sanythat interfered with

of theto the locationin relationeasementpetitioners’of the deeded
Accordingly,lot.respondents’Lot and thethe Reservedboundary between

court error.of reversible trialclaimreject respondents’we the

Affirmed.
Duggan Hicks, JJ.,Dalianis, concurred.and
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