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receiving propertyBecause Driscoll’s conviction for stolen did not involve
an act of statement ofdishonesty meaningor false within the Rule
609(a)(2), we find no unsustainable exercise of discretion. v.See State

(2001).Lambert, 295,147 N.H. 296

Affirmed.
Broderick, C.J., Duggan, JJ.,and Dalianis and concurred.
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(AndrewSteere,Getman, PA, R.of BedfordStacey, Schulthess &
brief, orally),the and Mr.Hurleyand Elizabeth on SchulmanSchulman

for the defendant.

BRODERICK, defendant, bywas convictedBell-Rogers,C.J. The Antoine
(2007). an order of therobbery. appealsa of armed See RSA 636:1 Hejury

J.)(McGuire, to anddenying suppressCourt his motion in-courtSuperior
him aupon photo arrayout-of-court identifications of based identification

unnecessarily suggestive.that was and Weprocedure he claims unreliable
affirm.

byin or the record.following dispute supportedThe facts are not are On
10, 2006, El intwo armed men entered Mexicano restaurantOctober

man, a intocarrying handgun,Manchester. The first went the kitchen
wife, Deleon,and PatriciaRodriguezwhere restaurant owner José his were

man, knife,apreparing carrying poolfood. The second went to the table
floor,in at inarea. The man the kitchen fired a shot the between

feet, thatRodriguez’s Rodriguez jewelryand demanded hand over the he
Deleon,wearing. chopping vegetableswas who was about ten feet from

told toRodriguez, give everything. Rodriguez gaveher husband the robber
necklace, air,him his watch and but the man fired a second shot into the and

Rodriguez Rodriguezdemanded the bracelet was told him hewearing.
head,could not remove it and lowered his thatbelieving the robber was

head,to shoot him. he raised his the twogoing leaving.When men were
fled,Shortly after the robbers Manchester at thepolice arrived scene and

Rodriguez,interviewed Deleon and two other witnesses. Rodriguez de-
twenties,gunman earlyscribed the as a black male in his about five sixfeet

tall, bandana,a thinpounds, wearinginches 170 with beard and a red a
sweater, jeanswhite black and black sneakers. Deleon described the

twenties,ingunman earlyas a black male his to mid about five feet eight
tall, hood,poundsinches 160 and a white sweatshirt with a blackwearing

apants and red bandana. Each of the witnesses has limited English
proficiency speaks Spanish language.and as his or her native

later,Five Patti twodays compiled photo arrays eightDetective John of
each with assistance from a Patti testified thatphotos computer program.

the racecomputer program synthesizes age, height, weight, genderand
information allsuspect images photosabout the and then retrieves of from

results,police computerfiles that match the information. From the Patti
byto thephotos matching descriptions given policeselected the witnesses.

any photo person wearingHe was careful not to include of a the same
Patticlothing having placedas the robbers were described as worn. the

four,array,defendant’s in the first on the of two rows of thirdphoto top
only arrayfrom the left. The defendant was the in either who woreperson
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shirt,top-style colloquiallya white tank known as a “wife beater.” The
shirts,arrays photos people wearingincluded other of white and one

in aperson pictured array top.the first wore black tank
Feliciano,day, TimothyOn the same Patti and Officer a native Spanish-

the first to and tospeaker, presented photo arrays Rodriguez then Deleon
Taverna,at La theyanother Manchester restaurant own. The officers

Rodriguezensured that Deleon and were at ends ofopposite the restaurant
theyso that could not see or hear one another when receiving instructions

arrays. identification,or the aviewing photo conducting photo arrayWhen
Instructions,”Manchester use a form called “Photopolice Line-Up Witness

which in Englishinstructs witnesses as to how the photo array identifica-
tion is conducted. Feliciano read the instructions Rodriguez,aloud to
translating Spanish bythem into sentence sentence. The instructions

inprovide, relevant “This ofpart: group photographs may mayor not
contain a picture personof the who beingcommitted the crime now
investigated.... identify anyone....You do not have to You upmust make

witnesses,your byown mind and not be influenced other if any.”Rodriguez
thatacknowledged he understood the instructions.

photo array,The first containing photo,the defendant’s was onplaced a
well-lit table in front ofpool Rodriguez. Initially, he was not able to make
any identification. He was then shown the photo array,second which did not
contain a ofphoto again When,the defendant. He made no identification. at
his request, Rodriguez time,was shown the photo arrayfirst a second
however, he identified the defendant as the man who himrobbed at
gunpoint. Rodriguez then wrote out a statement in Spanish at the bottom
of police Rodriguez area,the form. left the pool table Deleon was called
over and her,Feliciano went thethrough instructions with following the

procedure.same She identified the defendant as the one who “looked most
color,familiar” of trial,because his skin mustache Atand beard. Rodriguez

robber,testified that he had stood face-to-face with the and that the
robber’s features were in“recorded mind.”[his] When asked at trial about
his initial failure to identify the defendant from photo array,the he testified
that the I sawpicture somebody very him,“[i]n who looked much like but
I didn’t want to him.”identify

trial,Prior to the defendant moved to suppress the in-court and
out-of-court by Deleon,identifications made Rodriguez and thatarguing

photo arraythe was unreliable and unnecessarily suggestive. The sole basis
byadvanced the argumentdefendant for this was that onlyhe was the

aperson wearing “wifebeater” in the photos. Following a trialhearing, the
motion,court denied reasoning:his

fact that onlythe defendant is the one wearing[T]he a white tank
top insignificantis an variation between the All ofphotographs.
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wasgunmanthat thepolicetold therobberyto thethe witnesses
therefore, ifeven thesweatshirt, andora sweaterwearing

top,tanka whitearray wearinginonly one thewas thedefendant
crime. Nor doesto thethe defendantconnectswayfact in nothat

instands out“wife beater”that the defendant’sthe Court believe
in the firstjerseythe soccermore than doesarray anythe

photograph.in the sixthshirtcamouflageor thephotograph

jurya ofomitted.) byconvicted(Citations subsequentlywasThe defendant
also foundtrial courtthestipulation,arobbery. upon pre-trialBasedarmed

159:3See RSAdeadly weapon.of ainbeing possessionof a felonguiltyhim
and out-of-court(2002). that the in-courtarguesthe defendantappeal,On

I, 15 of the NewPart Articleunderrightsviolated hisidentifications
to the UnitedAmendmentFourteenthand theConstitutionHampshire

identificationthat the witnesses’arguesheSpecifically,States Constitution.
iden-and unreliableunnecessarily suggestivefrom antestimony resulted
iden-and out-of-courtresulting in-courtand that theproceduretification

suppressed.must therefore betifications

Constitution,under the Stateclaimaddress the defendant’sWe first
Ball, 226,124 N.H.v.only. Stateguidanceforopinionsand cite federal

(1983). proce­identificationthe out-of-court“To determine whether231-33
implic­havepolicethewe ask whetherunnecessarily suggestivedure was

byto the witnessidentitycriminal’sof theitly conveyed opiniontheir
(1992)599,Rezk, 601v. 135 N.H.Statedisplay.”of photographicmeans the

omitted). of that theprovingthe burdencarriesThe defendant(quotation
differ­“[P]hysicalId.unnecessarily suggestive.wasprocedureout-of-court

a photographicrendernot in and of themselvesin dophotographs...ences
(1987).731, 735129 N.H.Duff,v.unnecessarily suggestive.” Statespread

suppressmotion to unlessfinding on athe trial court’sWe will not overturn
Rezk, at 601.135 N.H.of the evidence.contrary weightit is to the

unnecessarilywasarraythat theargues photofirstThe defendant
tank shirttopa whiteonly person wearingthehe wassuggestive because

“a symbolof shirt istypethat thisHe contendsknown as a “wife beater.”
the defendant’sto assume thatEven if we werecriminality.”andofviolence

the factsfails underhis stillsymbolism, argumentsuchshirt in fact carries
of this case.

indicating thatin the recordanythinghas not shownThe defendant
orphotoin theshirtnoticed the defendant’sor DeleonRodriguezeither

anyinby clothingor affectedhim was influencedidentification ofthat their
theythatreflectstatementsIndeed, testimony and writtentheir trialway.

features, specificallystatementand Deleon’swrittenfacialuponfocused his
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color,“for andphotonoted that the defendant’s looked familiar his beard
apolice wearingmustache.” The witnesses told that the robber was sweater

thus,sweatshirt;or in notclothing photo arraythe defendant’s the does
connect him to the crime. The defendant has failed to hiscarrytherefore

showing policeburden that their theimplicitly conveyed opinionof the of
identity bycriminal’s to the witnesses of the photographic display.means

Further, the that “no individual in thedefendant’s contention other
array isclothing” clearly supportswore similar inaccurate. The record the
trial finding person arraycourt’s that another in apictured the same wore

white,tank in black oftop, only instead and that two other individuals
pictured event,In any “physicalwore white shirts. differences in photo­
graphs ... not in ofdo and themselves render a photographic spread

suggestive.” Duff, 129 atunnecessarily N.H. 735.
Next, defendant thatargues array unnecessarilythe the photo was

suggestive the photobecause defendant’s was “featured in theprominently,
top array.”middle of the The State that argumentcontends this has not

preservedbeen for our agree.review.We He did not thispresent argument
in his to atsuppressmotion or the on the inhearing motion the trial court.
Because trial court nothe had toopportunity argument,consider this it is

Blackmer, (2003)(“[W]e47, 48not us. v.properly before See State 149N.H.
will not anyreview issue that the defendant did not beforeraise the trial
court.”).

Finally, the defendant thatargues bythe identification procedures used
police presenting arraywhen the to unnecessarilythe witnesses were
suggestive. He suggests policethat were of“[t]he careless in the selection
the thatphotographs,” safeguards“had no inthey to ensure theplace
accuracy byof an identification made a non-English that thespeaker,”
process have police station,should been recorded at and thatthe Deleon
and mightRodriguez have communicated with each duringother the
identification Theprocess. argumentState contends that this has not been
preserved our againfor review. that argumentWe conclude this is not

usproperly before and therefore decline to address it for the same reasons
as stated above.

The has to carrydefendant failed his of thatprovingburden the photo
array identification procedure unnecessarilywas orsuggestive unreliable.
Accordingly, neither the out-of-court identifications nor the in-court iden-

testimonytification suppressed.need be

The Federal Constitution offers protectionthe defendant no greater
than the State Constitution with hisregard to claims of error. Whether he
raises a processdue claim under the toFourteenth Amendment the United

I,States Constitution or Partunder Article 15 of the New Hampshire
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the out-of-courtConstitution, thatprovingthe ofhe carries burden
Rezk, at Accord-135 N.H. 601.suggestive.unnecessarilywasprocedure

Constitution.the Federalreach the same result underingly, we

Affirmed.
Duggan JJ.,HICKS,Dalianis, concurred.and
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