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sustainable, rulingthe must demonstrate that the court’s was[party]
clearly prejudiceuntenable or unreasonable to the of his case.” State v.

(2001) omitted).Lambert, 295, (quotation147 N.H. 296

because, McQuadeassumingWe find no reversible error even
insupported plaintiffs position, prejudice lightthe he cannot now show of

holding superior subjectour herein that the court does not have matter
jurisdiction proceedings.over RSA 159:6-e As “we are the final arbiter of

statute,”inlegislature expressedthe intent of the as the words of the
Dev., 178, contrary byFormula 156 N.H. at a decision the courtsuperior

Thus,precedential plaintiff byhas no value. the cannot be theprejudiced
trial court’s to consider a case that afailing purportedly legaladvances
proposition rejected. Accordingly,we have we the trial court’s denialuphold
of the motion toplaintiffs authority.introduce late

Affirmed.

C.J.,Broderick, Duggan, JJ.,and Dalianis and concurred.
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(SuzanKelly Ayotte, attorney Lehmann,A. general M. senior assistant
law),attorney general, on the memorandum of for the State.

Elliott, Auten, (BruceLLP,Jasper, Shklar & ofWellman-Ally, Newport
brief),R. Jasper on the for the mother.

HICKS, mother, S.G.,The appealsJ. an order of the FamilyClaremont
J.)(Scheffy, 170-C:5,Division terminating parental rights.her See RSA III

(2002). affirm.We
supportsThe record the following. S.G. is the natural ofmother two

minor Zacharychildren: G. and HampshireKandace G. The New Division
(DCYF)Children, (thefor Youth and petitionsFamilies filed in March 2004

2004 thatpetitions) alleging Zachary was abused and that Zachary and
(2002).169-C:3,11(d),Kandace were neglected. See RSA XIX Among other

things, petitions allegedthe repeated physical Zachary byabuse of A.G.
husband)(Zachary’s father and S.G.’s and S.G.’s failure to protect Zachary

and Kandace from A.G.’s violent behavior.
2004,.The Claremont District Court a consent inapproved Mayorder

findings neglect,entered of abuse and granted legal supervisionDCYF of
children, father,the prohibited visitation with the and required S.G. to

undergo psychological parentingand evaluations. The court issued a
indispositional order June 2004 the children to inallowing remain S.G.’s
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“maintain atoThe court ordered S.G.custody supervision.under DCYF
evaluation.”“undergoto a batterershome” and A.G.sanitaryandsafe

2004, commended S.G. forin the courthearing SeptemberAfter a review
suggested]being “receptive [toandhome safe and clean”“keeping her

noted, however, “has shown that she isthat S.G.Itstrategies.”parenting
life.”The court orderedharmful men out of herkeep potentiallyunable to

torequiredchildren and S.G.for theplacementout-of-home foster care
counseling.undergo parentalfurther

that,foundin December 2004 andhearinganother reviewThe court held
maintainingto thecontinuing commitmentdemonstratedalthough S.G.

. . .“having difficulty]she continuedparent,as adevelopinghome and
“to accept anyhome” and refusedmen out of herkeeping inappropriate

It furtherfrom her care.”beingfor the children removedresponsibility
adespiteat least 5 times“propertythat A.G. had been on S.G.’snoted

Thestay awayhim to from the residence.”instructingorderprotective
findingsThe court made similarcounseling.ordered to continuecourt S.G.

hearing.a March 2005 reviewrulings followingand
months, workingand withfollowing professionalsthe counselorsOver

ability keepinto doubt her tocallingmade several observationsS.G.
anlives. In a June 2005 addendum tomen out of her children’sabusive

Ranta notedFamilystrength Phylliscounselorreport,earlier assessment
even whenZachary,that remained hesitant to admit that A.G. abusedS.G.

Ranta further notedZachary’sof bruises.photographsconfronted with
truly whythat now understands [A.G.]that “current belief sheS.G.’s
cautiously” pastin view of hernot see the children is to be viewedshould

thinking“back to her initial“cycle understanding” inevitably lapsesof that
pattern.”

(GAL)from the ad litem indicatedreport guardianA 2005September
responsibility keepthat it should be her to thethat S.G. “did not feel

highlyThe also found “it . . .awaychildren from their father.” GAL
contactif are returned to she will allow[S.G.]that the childrenprobable

terminating thethem and She therefore recommended[A.G.].”between
result, urgedAs a DCYF termination ofparental rights parents.of both

plan Septemberthe at a 2005parental rights adoption permanentand as
court, however, inrejected planthis Octoberpermanency hearing. The

reunification. The court laterbegin gradual2005. It ordered DCYF to
to the action.DCYF’s motion closegranted

(the2006, for andpetitions neglectfiled new abuseIn October DCYF
throughthat from Juneagainst alleging2006 A.G. and S.G.petitions)

2007,2006, In Januaryin home. theZacharyA.G. abused S.G.’sOctober
after it found thatFamily protectionDivision issued orders ofClaremont

itSpecifically,both children.Zachary neglectedand that S.G.A.G. abused
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found that A.G. resided with the inchildren S.G.’shome in contravention of
orders,previous that slapped ZacharyA.G. while in the home and that S.G.

knowingly inallowed A.G. the home without taking necessary precautions
to Zachary’s safety.ensure placedThe children were awith relative. After

Februarya dispositional2007 hearing, familythe division ordered out-of-
home foster placementcare ofbecause S.G.’s failure to correct the
conditions leading to its offindings abuse and neglect.

DCYF petitioned familythe in Maydivision 2007to terminate A.G.’sand
parentalS.G.’s Itrights. referenced the 2004 and 2007 findings of neglect

and groundscited as for termination S.G.’s failure “to correct the condi-
tions leading Mayto the . . . finding2004 of neglect despite reasonable
efforts supervisionunder the of the district court.”

After a February 2008 permanency hearing, familythe division ruled
that both parents failed to correct the conditions leading to the findings of
abuse and neglect. It found that twelve months had passed since the
January 2007 finding of neglect against S.G. and that DCYF made
reasonable reunifyefforts to S.G. and her children. It relieved DCYF from
making future efforts towards reunification. Finally, it ordered DCYF to
petition for termination of parental DCYF, however,rights. appears not to
have filed a petition for termination following permanencythe hearing
because its May 2007 petition was still pending.

Prior to familythe division’stermination hearing, S.G. moved in limine
to exclude from hearingthe any “attemptO to show that has failed to[S.G.]
correct the conditions toleading Maythe . . . finding2004 of neglect”
because implicit in closing the 2004 case “was that had met goals[S.G.] the
and corrected the conditions that led to findingthe of neglect.” The court
deferred ruling on the matter.

The five-day termination hearing 29, 2008,commenced on February and
11,concluded on June decision,2008. In its the family division first noted

that A.G.’s voluntary relinquishment parentalof rights mooted DCYF’s
petitions relating to him. It then denied S.G.’s motion in limine. Consid-
ering all of the evidence concerning actions,both it ordered termination of

parental rights.S.G.’s
On appeal, S.G. argues that the trial court erred by denying her motion

in limine. S.G. further thechallenges statutory grounds for termination
and the sufficiency of evidence supporting the family division’sdecree.

I. Estoppel

Before the court may involuntarily terminate parental rights, “the
petitioning party must prove a statutory ground termination,”for In re

W., 408,Antonio (2002),147 N.H. 412 and the court “must consider
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G.,interest,” 124In re Matthewis in the child’sbestwhether [termination]
(2002). several(1983); DCYF called414, see RSA 170-C:1N.H. 416

from the firstto relate observationshearingat the terminationwitnesses
in oftestimony viewgave opinion-witnessesneglectand action. Someabuse

byfamilythat the division erredactions. S.G. contendsevidence from both
judicial estoppelcollateral andin limine becauseher motiondenying

disagree.anyof such evidence. Wereconsiderationpreclude

EstoppelA. Collateral

ofeconomy policyand ajudicialconsiderations of“Spurred by
. . . collateralin the offinality legal system, doctrine[]and ourcertainty

so that at somelitigationto avoidrepetitivebeen establishedestoppel [has]
come to an end.” Cookv.controversyover a mustpoint litigation particular
omitted).(2003) Thus,Sullivan, 774, (quotation “[t]he149 777N.H.

relitigating anyto a action ... from issue orparty priordoctrine ... bars a
in action.” Id. at 778litigated priorfact and determined theactually

omitted). partyof is on the(quotation proving estoppelThe burden
(2002).Stanton, 724, 730 uphold147 will theasserting it. N.H. WeAppeal of

legallyevidence or erroneous.ruling unsupported bytrial court’s unless the
Adjustment,v. Town Bd. 157Corp. ZoningCardinal Dev. of Winchester of

(2008).710,N.H. 715

... be satisfied before collateralThree basic conditions must
subject to must be identicalestoppel estoppelwill arise: the issue

action, finallyin first action must have the issueeach the resolved
merits, party estopped appearedon and the to be must havethe

....as a in the first actionparty

omitted).Cook, (quotationat 778149 N.H.
three conditions.demonstratinghas satisfied her burden of theseS.G.

that in the first action and that thedispute appearedThere is no DCYF
— to the 2004leadingissue whether S.G. corrected the conditionsrelevant

violent,to abusive menneglect by longer exposingof no the childrenfinding
— bynever resolved anAlthoughto both actions. that issue wasgermaneis

reunifythe October 2005 order to isfinding, necessarily implied byexpress
action, children “willnot bein a now closed that thefinding,a on the merits

on initial if returnedadjudicated petition,in the manner theendangered
reunification).(2002)home,” 169-C:23, (listingII to SeeprerequisitesRSA

Judgments (1982)(Second) § at 261j27 commentRestatement of
asrecognized by partiesto an . . . thepreclusive effect “issue(giving

necessary judgment”).trier as to the firstbyand theimportant

ofthe three conditionssuccessfullyThat has demonstratedS.G.
not acceptnot end our While we doestoppel inquiry.collateral does
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that inestoppel applybroad contention collateral does notDCYF’s
on relaxrights proceedings,termination of occasion we doparental

doctrines, identical,where issuespreclusive potential[if“even are the]
impact relitigation.”on the interest... McNairpublic warrants]adverse

(2004)McNair, 843, omitted);151N.H. 353 (quotationv. RESTATEMENTcf.
Judgments 28(5)(SECOND) § relitigationOF of where(permitting issue

is a convincingclear and need for a new determination... because“[t]here
. .potential impactof the adverse ... on the . interests of notpersons

.”).in initial action . . .partiesthemselves the

overridingGiven the need to ensure thethat children’s best interests
(2002),seeproperly protected,are RSA 170-C:1 and the fact that RSA

allchapter broadly170-C admits “relevant and material information ... to
value,” (2002),extent of probativethe its RSA 170-C:10 we thathold

reconsideringcollateral bar toestoppel is no evidence from an earlier
if subsequentaction there exist and recent incidents of neglectabuse and

earlier,insubstantially similar to those the action.closed See In re Interest
(Neb.119, 1985);121-22of V.B., Newman,370 N.W.2d Matter P.2d619of

(Or.901, 1980), denied, (1981);904-06 App.Ct. review 290 Or. 449
Judgments(Second) 253;§27ofRestatement comment c at cf.

223, (1936)Sheehy v. Sheehy, 88 N.H. 226 that(recognizing judicatares
subsequentbars custody determinations absent material in circum­change

stances). collateral notConsequently, estoppel precludedid consideration
earlier, because, closure,of theconcerningevidence closed action after its

—condition theleading neglectthe to 2004 of offindings exposure the
—violent,children to men inagainabusive manifested and newresulted

neglect.incidents of abuse and

B. Judicial Estoppel

The did notfamily unsustainablydivision exercise byits discretion
rejecting judicial estoppel argument.S.G.’s Kelleher v.See Marvin Lumber

Co., 813, (2005).& Cedar 152 N.H. 848 judicial estoppelThe doctrine of
judicialprotects by inintegrity “preventing] partya from oneprevailing

of a casephase using argumentone and then arelying upon contradictory
Mullikin, 267, 270to in anotherargument prevail phase.” Pike v. 158 N.H.

(2009). We doubt whether DCYF could ever be judicially byestopped
in a protective resultingassertions child in ifproceeding reunification such

ultimatelyreunification antithetical theproves to children’s best interests.
assuming judicial estoppelEven apply,could somehow S.G. failed to

that, by initiatingestablish termination proceedings, DCYF took a position
“clearly inconsistent,” 270,at with motionid. its earlier to close the 2004
petitions given interveningthe neglect.incidents of abuse and
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170-Cchapterand RSAApplicationII. Construction of

170-C:5,III,family misapplied RSAcontends that the divisionS.G. next
in action. Sheuponrelied thisstatutory groundsthe for termination

familythe division’ssupportedthat evidencearguesfurther insufficient
a ofleading finding neglecttothat she to correct conditionsfindings failed

in interests.and was the children’s bestthat termination

A. TerminationGrounds for
170-C:5,III.concerningby arguments RSAbegin addressingWe S.G.’s

170-C:5, “beyondIII a reasonableprovenThe of RSA must beelements
(1978), onH., 713, partoverruled inv. Robert 118 N.H. 716doubt.” State

(2002).T., 739, not147 744-45 We willby CraigIn re N.H.groundsother
evidenceunsupported byit thefamily findingdisturb the division’s unless is

W., 147 412.of N.H. ator erroneous as a matter law.Antonioplainly

the aslegislatureis arbiter of intent ofThis court the final the
as Inin of a statute considered a whole.expressed the words

statute, languagea we first look to the of the statuteinterpreting
itself, and, if to itspossible, language accordingconstrue that

Furthermore, statutesmeaning. interpretand weplain ordinary
of and not in isolation.statutoryin the context the overall scheme

a that islegislative historydo not to construe statuteWe consider
on its face.clear

omitted).(2007) (citationsBalukas, 377, RSAv. 155 N.H. 378-79State
to a170-C:5, parents, subsequentIII provides for termination where “[t]he

169-C,under failed to correctneglectof child or abuse RSA havefinding
finding12 thethe to such a within months ofleading findingconditions
rectifythe toreasonable efforts under the direction of district courtdespite

Thus, 170-C:5, forrely groundsthe in order to RSA III asuponconditions.”
(1)termination, orfinding neglectofDCYF must demonstrate: a child

(2)169-C; a to correct the same withinchapterabuse under RSA failure
(3) to correct thefinding;twelve months of the and reasonable efforts

court. Seeprovidedcondition under the direction of the id.

leadingto to thespecifiedDCYF failure correct the conditionsS.G.’s
termination, termi­grounds familyas for and the divisionfindings2001

thisupon allegation. thatparental rights agreenated S.G.’s based this We
170-C:5, clearly safeguardsIII the andimports proceduralwas error. RSA

chapter exclusively uponrequirements Relyingsubstantive of RSA 169-C.
170-C:5, RSAbypassingthe III is tantamount tofindings2004 under RSA

in the terminationby premising169-C the termination actionchapter
neglect.petition chapter findingsstale 169-C ofupon RSA



154

allegationWhile DCYF’s improperly cited the 2004 findings of
termination,neglect groundsas for the error was one of form and we will

not frustrate the purpose of RSA chapter by170-C elevating form over
See,substance. e.g., Gallagher, 421, (2008);State v. 157 N.H. 425 In recf.

(1983)W., 377,Robyn 124 N.H. 381 (declining jurisdictionalto treat as the
court’s failure to sixty-dayobserve period for the disposition parentalof
rights termination petition). DCYF complied 170-C:5,with byRSA III
obtaining the 2007 offindings abuse and neglect prior to initiating the
termination action. It also cited the 2007 findings in its termination
petitions and indetailed its allegations how the same behavioral pattern

inresulted both the 2004 and 2007 findings. Finally, the substance of the
—family that,division’sruling beyond doubt,a reasonable S.G. failed to

—violent,keep abusive men away Zacharyfrom and Kandace applies to
the 2004 and 2007 findings theybecause productwere the of the same

170-C:5,condition. See RSA III (providing termination warranted for
failure “to correct the conditions leading to” offinding neglect (emphasis
added)).

S.G. next argues that the termination petitions were premature.
While we agree that MayDCYF’s 2007 petitions to terminate S.G.’s
parental rights because,were premature filed,when twelve months had not
elapsed since the January 2007 offindings neglect, we reject S.G.’s
argument because she in fact received twelve months to correct the

Lee,conditions. (2003)McIntire v. 160,149 N.H. 167 that(notingCf.
judgment will not be disturbed where court can see from entire record that
no injury done); T.,has been (1984)In re Billy 576, 579124N.H. (affirming
termination of parental rights because no prejudice bysuffered untimely
disposition and to allow relitigation child).antithetical to interest of The
family division neither began the termination hearing nor issued a termi­
nation decree until twelve months after the January 2007 findings of
neglect. Furthermore, the family division found that DCYF made reason­
able efforts towards reunification during this twelve-month period and S.G.
does not challenge this finding.We therefore turn parties’to the arguments
concerning sufficiencythe of evidence.

The court ordered termination based aupon lack of reasonable
assurance that S.G. corrected the children’s exposure violent,to abusive
men. Its order was based upon the following.

ColpasGail related her observations while assisting S.G. as an assess-
ment worker for DCYF in both the 2004 and 2006 actions. She observed
Zachary’s 2004,bruising in contacted police after S.G. informed her that

it,A.G. caused and counseled S.G. about the keepneed to awayA.G. from
the children. Colpas filed the petitions2006 Zacharyafter informed her
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further testified that Kandacehim in home. Shethat hit theirA.G.
policethetook the children toAlthoughincident. S.G.witnessed the

incident, unwillingthat wastestified S.G.following Colpasthisdepartment
or residence.employmentabout A.G.’sto with informationprovide police

home,the S.G.did not remove A.G. fromwhyasked S.G. sheColpasWhen
him.”just ignorehandle it is toway toresponded: best“[T]he

a workerZachary Kandace as reunificationwith andStuart Scott worked
of 2004 andof the springfor Office DCYF betweenthe Claremont District

in close contactvery“werethe 2006. He S.G. and A.G.fall of believed
ease, and what bothdespiteorders ofdespite protectionthethroughout

that, in thetroubling regularlywas whiletelling Equallysides were [him].”
S.G.,O.L.,S.G., boyfriend of whoencountered a live-inhelphome to Scott

children. This was becausehe was not to have around thebelieved safe
bruising by liftingon his foreheadonce indicated that O.L. causedZachary

him involvinganother incident O.L.ceilinginto the fan. Scott testified about
Zachary. Scott also testified about an unannouncedthrowing a suitcase at

an orderfound alone with the children ofdespitevisit where he O.L. home
protection against him.

actively in counselingthat S.G. was involvedacknowledgedWhile Scott
about she “contin-programs, progresshe harbored concerns her because

thatued much of her” and shewhy disputedto not understand so was asked
had He that would never takeanything wrong. “[s]hedone testified

pointher in case.” at oneresponsibility for involvement the While Scott
doingwas wellopinionhis in favor of reunification because S.G.changed

classes, after him that shechangedwith he his mind S.G. toldparenting
things that the had wanted totelling therapist therapist“had been her

hear, therapy.”in onreally goingand she didn’t believe what was with
involved withChild Protective Service Worker Amanda Cutter became

in processthe around 2005 when the children were the ofcase November
because, uponreunification. concerns about reunification basedShe had

S.G., stronglythat still thatbymade Cutter believed S.G. “feltstatements
Nevertheless,see children.” Cuttercould continue or should the[A.G.]

closed,first wasmoved to the first case. After the actionultimately close
againwasZachary’s Zacharya call becausetherapistCutter received from

action atlater involved in this and conceded theseeing A.G. She became
may compromisedfinal that have the children’shearing reunification

safety.
Corcoran, inspecializes treatinga child whotherapistDr. Kathleen

reactions, starting inZacharyworked withpost-traumachildren with
toZachary -withmoderate severeAugust September “presentedor 2006.

lookingPTSD, safety;his was forhypervigilance; worried aboutprimarily
corner; difficulty impulsivity; nightmares; allevery sleeping;arounddanger
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•worries; explained negativekinds of low Corcoran influ-self-esteem.” the
Zacharyence A.G.’s in thepresenceof home. She testified that avoided

sleeping goingnear windows for fear “that his was to in throughdad come
in night.” opinion, remainingthe window the middle of the In her at home

of exposure Zachary’swith risk to A.G. was of concerngreat given
fear and his “that mother was tocontinuing supposed protectstatement his

him beingfrom harmed and that she was not able to do Concerningso.”
A.G.,future contact with she testified:

concern with hasMy Zach been he has said that he like hefeels
anyonecan’t trust to him. He had wished his motherprotect that

didn’t;protect him shewould but that he’s been so at hisangry
—die;father that he him towanted and that he it’s hard forvery

him to feel safe ....

Services,Sally Avery, parent aide for Southwestern Community worked
strategieswith on parenting beginning MayS.G. around Even though2007.

made progress opinion,AveryS.G. had in her still had concerns about the
safety ability recognizechildren’s and S.G.’s to the and physicalemotional

harm men can upon Zacharyabusive visit and Kandace.
began workingCPSW Mark Simino as case manager Maythe in or June

of 2007. He testified that S.G. made inprogress parenting strategies toup
August He then began having visits,2007. reservations about unsupervised
and in mid-December he apartmentsaw A.G. enter building. Finally,S.G.’s
Simono explained although originalthat DCYF’s plan for was reuni-S.G.
fication, toDCYF later switched and adoption perma-termination as the
nency plan justifybecause he still could not “state thator these kids will not

inbe theharmed future.”
GAL,The who was inappointed 2005,first summer ofthe testified that

earlyS.G. said in thatthe case she believed the children should have a
father,with their thatrelationship and she needed A.G. “because he was

someone who could Zachary.”control At a December meeting,2005 during
period action,the of reunification in the first S.G. left whether the children

upwould see A.G. to the At a meetingGAL. team afterconvened Simino
apartmentobserved A.G. entering building,S.G.’s the GAL recommended

visitation between S.G. and the children occur outside home forS.G.’s fear
Zacharythat would In response,see A.G. “stood upS.G. and swore and

said,ofstomped out the and Imeeting way, myno have Therights.” GAL
found this reaction because ittroubling again demonstrated S.G.’sfailure to

theappreciate importance protecting Zacharyof over rights“her and her
inconvenience at having visits elsewhere.”

S.G. isAlthough now divorced from and claims recognizeA.G. to the
children,threat he toposes the other witnesses described several recent
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testimony that A.G.includingseeing together,of A.G. and S.G.occasions
there2008 had beenFebruaryin andto S.G.’scoming apartmentbegan

night.andevery day
had, beyondfinding that S.G.supports familythe division’sThis evidence

doubt, findingsto theleadingthe conditionsa failed to correctreasonable
170-C:5, III.RSAneglect.of See

Best InterestsB.

termination, it mustgroundscourt forstatutoryAfter the finds
is in children’s best interest. Seeconsider whether termination thefurther

the “dominantW., N.H. 412. children’s welfare isAntonio 147 at The
Id.consideration..., parents.”over interests theprevailwhich must the of

evidentiaryisin the best interest not an“The conclusion of what is child’s
offact, however, be the standardrequired byand is not to established

(2001)22,M., 146 28a doubt.” In re Shannon N.H.reasonablebeyond
omitted). “Rather, possibleof thethe conclusion concerns which(quotation

desirable, aorders the most under standarddispositionalalternative is
omitted).the of the Id.priority (quotationto assumed interest child.”giving

thefinding unsupported bynot trial court’s unlessWe will disturb the
W., 147 ator as matter of law. N.H.evidence erroneous a Antonioplainly

412.
interests,respect to the children’s best the court found:With

children, months,70agesThese whose are 90 months and have
months,in over andforty fifty [percent],been about 36placement

openof There an caserespectively, neglecttheir entire lives. is
during dayswas no five ofagainst suggestionThere the[S.G.]

in this that children be to herhearings mightmatter the returned
They stabilityin the and and freedomnear future. need deserve

in thrive productive happyfrom order to and become andfear
They forlong enoughadolescents and adults. have waited that
upon.to bepromise delivered

andsufficiently ZacharyThe thissupported finding.evidence
in a prolongedbeen out of home formultiple placementsKandace had

veryto in aperiod. Zachary “going yearsCorcoran concluded was need
safe, reallyhe calm down and settlevery nurturing environment before can

terminatingCorcoran conceded that S.G.’sAlthoughdown and feel safe.”
process, ultimatelya she noted thatrights trigger grievingwouldparental

permanency paramount.was

Affirmed.
C.J., Duggan, JJ.,Broderick, and concurred.and Dalianis


