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of a defendant’shas that evidencemajoritythat the ruledTo the extent
motiveprovenever used tomaydifficulties beplusaddiction financialdrug

has(and the Stateidentity)to provebe used unlesstherebyto steal
identity,of I do not favoralternative evidencesome thresholdpresented

majority’sI to theam sensitiveAlthoughcategorical approach.such a
thedisagreeI withconcerns, approach.more case-specificI favor a

connects a defen-reasoningof thatassumption that the chainmajority’s
to hishis to steal andfinancial to motivedrug addiction and straitsdant’s

as thean torequires inferenceperpetrator alwaysas theidentity
way.”in a particularto behavepropensity“character-baseddefendant’s

future, tocould, in leadLeonard, themajority’s opinionat 442. Thesupra
inin of cases whichact evidence the trials allpriorthe exclusion of bad

Colb,be a mistake. Seeissue,is which I believe wouldidentity an
EvidenceWhen to Admit CharacterVersus “What was Done”:“Whodunit”

(2001).Cases, L.79 N.C. Rev. 939in Criminal
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Fuller,A. D. senior assistantAyotte, attorney general (StephenKelly
on the and for the State.attorney general, orally),brief

Borehardt, Concord,defender, of onappellateassistant the briefPaul
orally,and for the defendant.

defendant, Miller,DALIANIS, his conviction of oneappealsJ. The Sean
a trial. See RSAby taking, followingunauthorized benchcount of theft

(Nadeau, J.)(2007). the Trial Court erredhe contends thatappeal,637:3 On
theto statements he made to Deerfieldby denying suppresshis motion

and remand.police. We reverse
following Aprilthe facts. Onsupportstrial court found or the recordThe
a call from an24, 2007, telephonePolice receivedDepartmentthe Concord

it well aspeople peoplethat a car with several inside asreportingindividual
in front his forparkedfrom it of residenceto and had beengoing
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approximately expressedten The caller hisminutes. concern because
Atneighbor recently burglarized. approximatelyhad been 9:30 p.m.,

LevesqueConcord Police Officer arrived at the andresidence observed that
the car to have carappeared occupants. away,four When the to movebegan

lightsLevesque stoppedactivated his blue and it.
defendant,Levesque driving, whyasked the who was if he knew he had

been The thatstopped. responded Levesquedefendant he did not. then
thatinformed him someone had that his car been inreported parkedhad

front “long period Levesqueof a residence for a of time.” asked the
defendant his reason for on the street. aparking The defendant and
juvenile J.H.,passenger, explained to the officer that J.H.’s younger

in fightbrother had a and was in emergencybeen the room and that the car
been whatoccupants investigating happened. Levesquehad had asked J.H.

if he and other occupants revengethe intended to exact from the individual
brother, theywho hurt his and responded LevesqueJ.H. that did not. asked

if about,the there in caranythingdefendant was the he should know
weapons, or Theincluding drugs, responded,alcohol. defendant “No.”

car,Levesque everyonethen told to remain in the and toproceeded check
Reed,the defendant’s license. ofOfficer also the Depart-Concord Police

ment, then arrived on the scene.
byOnce the defendant’s license was police dispatch,cleared Levesque

returned to the car and the getasked defendant to out. again whyHe asked
neighborhoodthe defendant was in the anyand whether the defendant had

weapons on him. The defendant thatresponded he did not. Levesque patted
the down nodefendant and found Heweapons. told the defendant that he
was of hissuspicious explanation because the emergency room had not
reported recent assaultany victims to the police. Levesque asked whether
he refused,could search the car.defendant’s The defendant hestating that
had nothing wrong. Levesquedone then told the todefendant remain with
Reed and he returned to the car to withspeak the occupants.other

Levesque juvenile J.O.,asked the passenger,other to out ofget the car.
birth,While forasking J.O. his name and date of Levesque noticed that his

hands in the pocketwere of his sweatshirt. He asked J.O. to hisremove
hands, heinquired any weaponsand whether had on him. When J.O. failed

answer, Levesqueto aperformed pat-down search and discovered a loaded
nine millimeter in hishandgun waistband. thenLevesque asked the
defendant whether he was aware that gun.J.O. had a The defendant
admitted that there gunwas another under the seat. aUpondriver’s

car,ofsubsequent gunsearch the the was found.
station,The was to policedefendant taken the Concord where he was

fingerprinted, booked and classified. held in approximatelyHe was a cell for
thirty and to an interrogationminutes then taken room where he was read
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(1966),Arizona, he waived.384U.S. 436 whichunder Miranda v.rightshis
officers, Levesque,by includingthreequestioned policewasThe defendant

The confessedgun.obtained the defendanthim where he hadwho asked
policea residence. The Concordgunthe from Deerfieldthat he stole

himinformedthe statement andDeerfield of defendant’spolicenotified the
to him.coming speakwould be withpolice officerthat a Deerfield

at thearrivedHughes Departmentof the Deerfield PoliceJoelOfficer
The was still1:00 a.m. defendantapproximatelystation atpoliceConcord

theroom, after toin there he confessedinterrogation having remainedthe
hadthatHughesThe the defendantpoliceConcord Concord toldpolice.
theHughes readrights. againand had his Mirandabeen read waived

them.againand waivedrights,his the defendantdefendant Miranda
with three Concord officerspolicethe defendant theHughes questioned

why Hughes was interview-present. Hughes asked if the defendant knew
“[Y]eah, HughesI stole gun.”The defendant because thereplied,him.ing

fromlike the one stolenHughes’ gunthe defendant if lookedasked
did, heit and he told howresponded HughesThe defendant thatDeerfield.

holstergunthe from Deerfield Police Officer Glenda Smith’shad removed
away home.while she was from her

one countjury indicted the defendant forRockingham County grandA
trial,Before defendanttaking.of See RSA 637:3. thebytheft unauthorized

The deniedHughes.he made to trial courtsuppressmoved to statements
his motion.

totrial in his motionargues denyingdefendant that the court erredThe
they fruits of anHughesstatements made to because weresuppress he

CONST, CONST,IV;and arrest. See amend N.H.illegalunlawful search U.S.
arrest and thatI, illegalart. 19.The State concedes the defendant’s waspt.

thatsuppressed,from his car should be but contendsresultingthe evidence
theto “the act of givingconfession is admissible becauseHugheshis

so as towas a of the defendant’s free willsufficiently productstatement
and the confession.”illegalitybreak the causal connection between the

(1999)denied,Gotsch, 88, (1998),143 90 525 1164State v. N.H. cert. U.S.
omitted). addition,(quotation In the contends that the defendant’sState

preservednot for appeal.claim was
toargument that the defendant failedfirst address the State’sWe

illegalthe anpreserve the issue of whether his confession was fruit of
record, lacksthatUpon reviewing argumentsearch. the we conclude this

137 N.H.Vogel Vogel,merit to warrant further discussion. See v.sufficient
(1993).321, to the constitutional claim.We now turn defendant’s322

novo,order motion to is desuppressreview of the trial court’s on theOur
firstthe trial court in theany controlling byas to facts determinedexcept

(2005).Cowles, 369, We address thev. 152 N.H. 371 firstinstance. State
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arguments thedefendant’s under State Constitution and reference federal
Ball, 226,in analysis.cases to aid our v. 124only See State N.H. 231-33

(1983).

In adetermining whether confession an isfollowing illegal arrest
and, thus,voluntary, constitution, weadmissible under our balance the

(1) (2)following four factors: warnings given;whether Miranda were the
(3)temporal confession;of arrestproximity presencethe and the of

(4)circumstances;intervening and the and ofpurpose flagrancy the official
Gotsch, singlemisconduct." 143 N.H. at 90. No factor is determinative. See

Illinois, 590, (1975);422Brown v. 603 People Rodriguez,U.S. v. 945 P.2d
(Colo.1351, 1997); (Tex.State, 429,1364 Wilkins v. 960 S.W.2d 432 App.),

(1998).petition review denied ofquestion’’The attenuation isinevitablyfor
largely a matter of degree and thus ofapplication dependentthe test is
upon LaFave,the of 6particular facts each case." W. SEARCH AND

11.4(b), (4th 2004) omitted).§SEIZURE at 259 ed. (quotations The State has
the showing White,burden of that the wasconfession admissible. State v.

567, (1979).119 570N.H.
The first factor favors admissibility; the defendant hiswas read Miranda

twice,rights byfirst a police Hughes.Concord officer and then by See State
Belton, 741, 748, (2004).v. denied,150 N.H. cert. 543 U.S. 1028

factor,theUnder second we consider whether time elapsedsufficient
illegalbetween subsequent Gotsch,the conduct and the confession. 143

N.H. at Generally,90. this factor is considered ofindependently other
longerfactors and “the the time between the unlawful arrest and the

confession, the more likely Cowles,the taint has been attenuated.” 152N.H.
Gotsch,at 372. example,For in approvalwe cited with case ina which a

three-hour time period enoughwas to aattenuate defendant’s illegal arrest
Gotsch,and subsequent 91;confession. at143 N.H. see v.Oliver United

(D.C.States, 1159, 1995).A.2d656 1173
However, we have span time, itself,also noted that of by“the is not

Cowles,of admissibility.” instance,determinative N.H. at152 372. For “a
lengthy may be todelay found have the taintexacerbated because if there

circumstances,are no relevant aintervening prolonged maydetention well
be a more serious of anexploitation arrest than shortillegal a one.” Id.

omitted).(quotation, citation and brackets

practice temporal proximitythe factor“[I]n has not itself been at
all as farsignificant findingas a thatinfluencing the taint of the illegal

LaFave, 11.4(b),arrest dissipated.” §was atsupra 291. As one commen­
tator explained:has
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circumstances, temporaltheany interveningofIn the absence
influenceshould littlearrest and confession haveproximity of the

inthe remainsadmissibility. Where defendanton confession’sthe
a nor metmagistratehas neither taken beforeand beencustody

counsel, a later confessionadmittingno reason forwith exists
and confessionillegalchain the arrestthe causal betweensince

prox-in closethe confession occurshas broken. Whennot been
thearrest, onclearlyit should be excludedillegalto theimity

aforIf is detainedillegallyof Brown .... the defendantbasis
time, circum-any interveningof withoutlengthconsiderable

stances, operateconsideration shouldanother fourth amendment
confession____Thus, interveninganythe absence ofto exclude the

onexclusion of the confessioncircumstances should mandate
theories, positionto atemporalthe elementreducingof twoeither

of nonconsideration.

Admissibil­Comment, Amendment and TaintedThe Fourth Confessions:
753,770-71 (1976); LaFave,Decision, see13 L. Rev.ity Policyas a HOUS.

Thus, the in the context a11.4(b),§ 291. is often case ofsupra at “[a]s
arrest, in whether theillegal key determiningan thefollowingconfession

is to examinepurged illegal policehas the taint of conductpassage of time
what, time, theduringif that and natureany, intervening events occurred

(Ill. Ct.),Turner, 1236, App.those v. 631 N.E.2d 1245Peopleof events.”
(Ill. 1994), denied,denied, 513 U.S.642 N.E.2d 1299 cert. 1136appeal

2006).(6th(1995); Shaw, 615,v. F.3dsee States 464 628 Cir.United

taint of“An is one that the theintervening dissipatescircumstance
breaking the connection betweenpolice byunconstitutional conduct causal

1245;Turner,the and the at seeillegal conduct confession.” 631 N.E.2d
(7th 2003).Reed, 457,v. 349 464 Cir. The United StatesUnited States F.3d

interveninghas not what an event.Supreme Court defined constitutes
that aintervening subsequentOther courts have held events include arrest

arrest,initial v.charges illegalon the see United Statesfollowingunrelated
(7thGreen, 515, Cir.), denied, (1997),111 521 cert. 522 U.S. 973 aF.3d

custody,from an before a“subsequent appearancedefendant’s release
convictionsmagistrate, lawyer, subsequentconsultation with a on[or]

1292,F.2dv. 856charges,” Delgadillo-Velasquez,unrelated United States
(9th cases).1988); LaFave, 11.4(b), (citing§supra1300 see at 296-97Cir.

Here, significant interveningconclude that were no eventswe there
andthat causal between the arrest theillegalbroke the connection

Hughesto ap­confession. The defendant confesseddefendant’s second
and hours after he was arrested. The defendantproximately three one-half
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was or in thatpolice custodyeither alone entire time. He did not consult
with appear magistrate,counsel or before a nor was there any other
circumstance that would have attenuated the taint from the arrest.illegal
Accordingly, conclude that the and thirdwe both second factors favor
suppression of the confession.

State,The of to a inAppealsTexas Court came similar conclusion Black v.
(Tex. 1988),192, (1989),762 194 petitionS.W.2d reviewApp. deniedfor

theconcluding passedthat six and hours that theone-half between
defendant’s arrestillegal subsequentand confession were not toenough

Rather,attenuate the taint of the illegal conduct. the court theconsidered
circumstances of the defendant’s thatconfinement and found “there nowas

(2)(1)inpoint time that not being[the was either: interrogated;defendant]
(3)searched;having his and car transportedhome or being to another

Black,location for further atquestioning.” 762 S.W.2d 194. The court
further noted the defendant magistratewas never taken before a and never

Thus,consulted an attorney. lookingId. at the second and third factors
together, the court concluded that both supported suppression of the
confession. Id.

The State thatargues interrogationthe second a lawby officer from a
different agencylaw enforcement constitutes an intervening circumstance
that arrest,the taint ofattenuated the defendant’s illegal relying upon
Gotsch, at143 N.H. 91. The uponState’s reliance is misplaced.Gotsch

Gotsch,In the defendant illegally by policewas inarrested officers
York,Poughkeepsie, New after HampshireNew authorities had notified

other police departments that he a insuspectwas a murder investigation.
Gotsch, at143 N.H. 89. After receiving warnings waivingMiranda and
them, the defendant confessed to thatpolice he had killed his Id.father.
After the defendant stated that he felt inuncomfortable the interview
room, he was taken to a larger thatair-conditioned room was furnished
with, among things,other a leather recliner and a set.television Id. He was

givenalso Id.pizza. later,Three and one-half hours New Hampshire
authorities to interrogatearrived him. Id. questioned byWhen the New
Hampshire police outside of presencethe of Poughkeepsie officers and
after having given waived,been Miranda hewarnings, againwhich he

killingconfessed to his father. Id. at 89-90.
We thatdetermined the “the ofimprovement the defendant’s conditions

of confinement and the of byinterview the defendant a different law
“sufficient,agency”enforcement were in withcombination the other three

factors, to causal chainbreak the between the illegaldefendant’s arrest and
his statements” to New Hampshire authorities. Id. at 91.
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in the defendant’s confine­Here, no such improvementsthere were
arrest. He remained eitherillegalthe taint of thement that would eliminate

the of his confinement.for durationpoliceor in the ofpresencealone
Gotsch,in defendant’s secondFurther, interrogation theunlike the second

all three of his initialin ofinterrogation presencewas conducted the
and in the sameand than an hour afterwas conducted lessinterviewers

circumstances, the secondas first Based theseuponhis confession.room
event.significant interveningto ainterrogation was insufficient constitute

1993)(Ark. (taintState, 275, illegalof arrestv. 865 279See Friend S.W.2d
interveningand the circumstancedelayattenuated “both thenot when

law”).Thus,custodyin of the wewhile was continuous[defendant]occurred
to fourth and final factor.turn the

factor, merely theIn the last we do not consider whetheranalyzing
but, rather,misconduct, atwhether the misconduct issuepolice committed

factor,“In courts look toflagrant analyzingand this seepurposeful.was
(b)(a) tactics;threatening or thepolicewhether: the used abusive

(c)obvious;initial was and the initialof the misconductimpropriety
a. . confession.” United v.was . calculated to elicit States[misconduct]

(1st omitted).2007)Stark, 72,F.3d 77 and(quotation499 Cir. brackets
any appar-of such include “made withoutExamples misconduct arrests

ajustification, operation, upona of a or orpart dragnet pretext”ent as
obtainingthe ofpurposewhen the defendant was arrested “for a confession

LaFave, 11.4(b),supra §the for atexploited purpose.”and arrest was that
omitted). tolikely suppress293-94 Courts are less a confession(quotation

flagrant,an such anillegality slightlywhere the of arrest was not as arrest
investigation,of a for anstopshort cause after lawful arrest madeprobable

invalid,later to be or anuponin reliance an arrest warrant determined
forupon acquisitionarrest based evidence that would be sufficient but its

on atduring investigation barelya for insufficient. Id. 294.stop grounds
instance, Brown, 603,422For in at the defendant was arrestedU.S.

“solely tip onlyan whichon the basis of unsubstantiated identified as[him]
(Tex.State, 662,acquaintance a 709 667an of murder victim.” S.W.2dSelf v.

1986). was not a at time.” “The brokeApp. suspectCrim. “He the Id. officer
it,apartment,into searched and when[the defendant’s] [the defendant]

hisclimbing bywas the stairs to he was accosted threeapartment,
“This warrantpointing gunsofficers at Id. was withoutplainclothes [him].”

later they [theId. “The officers testified arrestedprobableor cause.”
him as ofpurpose questioning partfor the of their murderdefendant]

station,and to the whereinvestigation.” policeId. “He was arrested taken
gave a confession.”Id.he



134

In determining that the officers’ flagrantconduct had been and purpose-
ful, Supremethe United States “illegalityCourt reasoned that the ... had

Brown,a ofquality purposefulness.” 422 atU.S. 605. “The ofimpropriety
obvious;the arrest was awareness of that virtuallyfact was byconceded the

theytwo detectives when repeatedly acknowledged, in their testimony, that
”purposethe of action investigation’their was ‘for or ‘for questioning.’ Id.

arrest, execution,“The in indesignboth and was investigatory.” Id. “The
embarked on for inexpedition[the] evidence the thathopedetectives

something turnmight up. The manner in which arrest[the defendant’s] was
giveseffected appearance havingthe of been calculated to cause surprise,

fright and confusion.”Id.

Here, we agree with the trial court that the initial police misconduct
was not flagrant and Itpurposeful. was not “the kind of willful or
purposeful misconduct that exclusionarythe rule was fashioned to deter.”
Gotsch, omitted).143 N.H. at 91-92 (quotation thoughEven Levesque’s
expansion of scopethe of the wasstop hisimproper, conduct did not
“appear been[to have] calculated to cause surprise, fright, confusion,”and
nor did it appear to have “a quality purposefulness.” Brown,of 422 U.S. at
605.

Instead, the inmisconduct this case is similar to that in United States v.
Thomas, 259, (8th259, 1996),83 F.3d 260 denied,Cir. cert. 528 U.S. 1066
(1999), in which a defendant illegallywas detained after a police officer

himstopped for speeding. Even though the officer lacked reasonable
articulable suspicion defendant,to detain the the court concluded that the
officer’sconduct was neither purposeful nor flagrant Thomas,misconduct.
83 F.3d at 260.The court reasoned that the officer “had some suspicion that

afoot,criminal activity was and the violation . . . was not flagrant.” Id.
Similarly, we conclude that the expanded stop here was not a flagrant and
purposeful violation of the defendant’s constitutional rights.

The arguesdefendant that it flagrantwas purposefuland for the Concord
police to himinterrogate and aobtain confession before he was interro-
gated by Hughes. To the contrary, neither the Concord interrogation nor
Hughes’ interrogation of the defendant would qualify policeas misconduct.
The defendant does not contend that the police coerced him in any way. He
testified that he was not forced into amaking statement and that spokehe

police fact,to the of his ownfree will. In Hughes thattestified the defendant
was “[v]ery open” and had “fun” while describing how he stole gun,the so
much so that Hughes “was taken aback at how comfortable he was.”

case,This ais close with two factors inweighing favor of suppression and
two in favor of admission. We conclude on the facts of this case that the
second and third greaterfactors deserve weight than the first and fourth
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(D. 1996);1239, 1253 Mass.Pena, Supp.924 F.v.Statesfactors. See United
banc) (“the1995) (en of(Mo. absence649,Miller, 656v. 894 S.W.2dState

intaint thedissipate thecannot alonemisconductflagrantandpurposeful
circumstances”);interveningdistance andtemporalofabsencecomplete

1996) (“Otherwise(Texas23, App.State, 37 Crim.v. 937 S.W.2dWilliams
thebecausesimplymade admissibleshould not beevidenceinadmissible

review deniedpetitionreprehensible.”),not toomisconduct waspolice for
Court,Illinois(1997). so, Appellateof theadopt reasoningwe thedoingIn

denied,(Ill. 1988), 535appealCt.App.528 N.E.2d 1095Vought,in v.People
(1989), markeddenied, a case with(Ill.), 492 911cert. U.S.N.E.2d 920

case.to thissimilarities
to ansubjectedat a hotel wasguestroomIn the defendant’sVought,

cocaine,containingstaff found a briefcasehousekeepingaftersearchillegal
toand, the room bebelievingthe policecalledmanagerand the hotel

at528 N.E.2dVought,a of his room.consented to searchunoccupied,
his,was not butstated that the briefcaseinitiallyThe defendant1096-97.

deter-Id. at 1097. The courtafter the arrest.confessed four hoursthen
Brown, suppressed,should bethat, the defendant’s confessionundermined

policeand thewarnings givenhad beenthe fact that Mirandadespite
Id. at 1101-02.flagrant.was notmisconduct

circum-interveninghad been “nocourt reasoned that thereVoughtThe
that theyto indicate wereentrythe and the statementsstances between

of illegalthe taint thepurge primaryact of free will tosufficiently an
although policethat “theat 1101. It further reasonedinvasion.” Id.

mustthat misconduct benot the nature offlagrant,misconduct was
withobtained evidencepolice illegallywell.”Id. the hadconsidered as Since

defendant, theythatlikelyit wasable to confront thetheywhich were
to silent.”it futile remainby demonstrating [was]a confession“induce[d]

Thus, onlyconfessed“it most that defendantprobable [the]Id. at 1102. was
no inAccordingly,Id. there was breakcaughtwas red-handed.”because he
subsequentand theillegalthe searchthe causal connection between

taint.purgeto the Id.confession

the defendant’s arrest andconclude that the nature ofSimilarly, we
analysis.to this Theconfinement are crucialcircumstances of histhe

thein of officers forpresence policeeither alone or thedefendant was
questioned theHugheswhich he was confined.duringentire period

which, inducedprobability,in allgun,the obtainedillegallydefendant about
him him in the sameinterrogatedimportantly, HughesMostto confess.

Thepolice present.theand with Concordpoliceroom as had the Concord
that heHughesto wasspokethat of the reason heparttestifieddefendant

officers.policeto the Concordalready spokenhad
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suggestThese circumstances that the defendant found it futile to refuse
to tospeak Hughes say anythingor to different from what he had told the

(“TheBrown,Concord officers. See 422 U.S. at 605 n.12 fact that [the
statement, admissible,...had made one believed himbydefendant] to be

second,bolstered the for himpressures giveto the or at anyleast vitiated
self-incrimination.”).incentive on his topart avoid

reasons, that,For foregoingthe we conclude balancingafter the Gotsch
factors, those favoring suppression outweigh those favoring admission.
Because we conclude that theadmitting defendant’s confession violated the

Constitution,State Ball,we need not reach the federal issue. See 124 N.H.
at 237.

Reversed and remanded.

DugganBroderick, C.J., Hicks, JJ.,and and concurred.
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