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McEachem, (RobertP.A.,Shaines & of Portsmouth A Shaines and
brief,Laurie A onLoáoste the Mr. orally),and Shaines for plaintiff.the

Getman, Steere,Stacey, P.A.,Schulthess & of Bedford A. Curran{John
brief,and Edwinna C.Vanderzanden on the and Mr. orally),Curran for the

defendant.

Dalianis, Rallis,The plaintiff, GeoffreyJ. J. aappeals jury verdict in
defendant, Markets, Inc.,favor of the SuperDemoulas in negligencehis

case. He thatargues jurythe instructions thegiven by Superior Court
J.){McHugh, were erroneous. We reverse and remand.
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22,2004, theAugust plaintifffacts. OnfollowingthesupportsThe record
inSupermarketthe Market Basketshoppingfell atand whileslipped

his leftin the aisle whenwalking producethat he wasallegedHeStratham.
and greenthe floor was wet hadunder himout from becauseslippedfoot

shoulder, hip,refracturing his leftit. on his left andhipon He fellbeans
2005, theplaintiffIn June the suedhad six weeks earlier.injuredwhich he

for negligence.defendant
trial, asking givethe court tofiled a motion in limineplaintiffBefore the

following instruction:jurythe

an injury which occurredplaintiff provesIf the that he suffered
in the defendant’s self-serviceas a result of an unsafe condition

areasonablyunsafe was foreseeable asstore and that condition
theoperationmode of andresult from the defendant’s self-service

steps patronstake to fromprotectfailed to reasonabledefendant
risk, liabilitythe on the defendantimposessuch foreseeable law

the of aproving byThe store owner has burdenstore owner.
inthe that it exercised reasonable carepreponderance of evidence

thepremisesof the under the circumstances ofthe maintenance
case.

objection,motion.plaintiffs plaintiffstrial court denied the Over theThe
as follows:ultimately jurycourt instructed thethe

Now, a little bitgoingand we’re to talk aboutgentlemen,ladies
a generalof there’s law withliability respectowners andproperty

law, ofgoingthat I’m to review both thoseparticularto and a and
owners,law,you general respect propertyThe with to iswith now.

follows:as
dutyAll a to use careproperty owners are under reasonable

all in maintenance and of theiroperationunder circumstances the
ordinary,test of care is what theproperties. The reasonable

do the similar circum-person would under same orprudent
youto to whether or not the defendantupstances. It is decide

care all of the circumstances in theexercised reasonable under
inday question.the on theoperation propertymaintenance and of

thesurrounding entryThe of and circumstancescharacter the
inby plaintiff importantthe the will be andpropertyonto relevant

the acted carewhether defendant with reasonabledetermining
fulfill this ofdutyunder all A failure tothe circumstances.

fault if it a orlegal [were]reasonable care would amount to cause
cause of thesubstantial accident.

defendant, owner, guaranteean be toexpectedThe as cannot
nor is the defendantsafety premises,the of those theentering
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required absolutelyto maintainkeep propertyor their safe. In
short, liability merelyno is animposed because accident occurred
on the defendant’s without a faultproperty showing of on thelegal

part.defendant’s
Now,the following specificthe law with retailrespectis to store

owners:
invitee,a case,When such the plaintiffbusiness as in this is

ainjured as result a foreignof substance on the floor of the
store,premises of the proveretail the business invitee must that

the owner’s negligence by establishing onlyexisted one of the
following three things:

First, that the defendant caused the substance to be on the floor
is,prior the fall. itto That was employees,the defendant’s not

customers, that caused the substance to be on floor.the
Secondly, that knowledgethe defendant had actual of the

is,ofexistence the substance. That onforeign daythe specific and
fall,plaintiffstime of the the defendant knew athere was foreign

himsubstance on the floor in the plaintiff,area of the that caused
to fall.

And, thirdly, that foreignthe substance was theon floor for
such a length of that the it,time defendant should knownhave in
fact, existed.

On appeal, plaintiffthe first argues jurythat the instruction the court
gave was flawed jurorsbecause it failed to inform that he could establish
the defendant’s negligence by that itshowing knew or should have known
that ingreen beans the produce section of its store tended to fall on the
floor, thereby creating an unsafe forcondition customers.

The ofpurpose jury instructions is identify fact,to issues of material and
to explain jury,to the in clear and intelligible language, the proper legal
standards to be factual inapplied to findings reaching a verdict. N.H. Ball

(2009).Jackson, 421,Bearings v. 158 N.H. 433-434 scope wordingThe and
of jury instructions are within the sound discretion of the trial andjudge
are as a jurorevaluated reasonable would have interpreted them. Id. at 434.

instructions,In thereviewing we the jury chargeconsider as a towhole
determine whether the instructions infairly presented the case to the jury
such a that injusticemanner no was legaldone to the ofrights the litigants.
See id.

We aapply two-step analysis to determine whether to reverse a jury
verdict in a civil uponcase based an juryerroneous instruction. O’Donnell

608, 615N.H., (2005).First,v.HCA Health Servs. 152N.H. the appealingof
party must show that it was a errorsubstantial such that it could have



99

146Piper,v. N.H.regardingthe the law.Francoeurjury applicablemisled
one,(2001). aSecond, the error was substantial525, if we conclude that531
thethatopposing partythe unless the showsjury verdictwe will reverse

words, error wastrial;at in theaffect the otherdid not outcomeerror
286, 292532; N.H.Hosp.,v.Frisbie Mem. 147Hodgdonharmless. Id. at see

(2001).

itwe thatjury charge entirety,in its concludeHaving reviewed the
jury.have misled thethe law and couldinaccurately applicablesummarized

a error.further that this was substantialWe conclude

that the could establishjury plaintiffThe trial court instructed the
(1)by showing either that: its causednegligence employeesthe defendant’s

(2)floor; knowledge theyto the it had actual thatbe ongreenthe beans
(3)cause;floor, thelengthor the of time thaton the whatever thewere

the with constructivechargedbeans were on the floor defendantgreen
the under whichknowledge presence. limitingof their so circumstancesBy

knowledge thatcould defendant’s constructiveplaintiffthe establish the
floor,on trial court erred.greenthere were beans the the

law, governedare theHampshire premises byNew ownersUnder
under all the circumstances in the maintenance andtest of reasonable care

571,Stores,their v.Wal-Mart 144N.H.operation premises. Simpsonof See
(1999). ordinarydutyA owner owes a to entrants to use carepremises574

condition,keep reasonablyin a safe see True v. Meredithpremisesto the
154, (1903), dangerouswarn ofCreamery, 72 N.H. 156 to entrants

precautions protect againstand to take reasonable to themconditions
usedangers arising arrangements premises.out of the or of theforeseeable

(1976).Center, Inc., 292,116Carryv. & N.H. 294-95Bldg.Pridham Cash
law, subjecta is toHampshire premisesunder New ownerAccordingly,

to on if harmliability premisesfor harm caused entrants the the results
(1) hiscarryfrom: failure to out activities witheither the owner’s

(2)care; of aremedy give warningor the owner’s failure to orreasonable
ofknows or in the exercise reasonable carecondition ofwhich hedangerous

62, (1959);Co., seePartin n A & P Tea 102 N.H. 63-64should know.
(Second) (1965).341A,§§of 343Restatement Torts

—theory liability the failure torespect the second of owner’sWith to
of which he or in thedangerousor of a condition knowsremedy warn

— dutythe of careof care should know landowner’sexercise reasonable
the danger­he actual or constructive notice ofdepends upon whether had

(SECOND)64;Partin, RESTATEMENT OF102 N.H. atous condition. See
Torts, § 343.supra
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cases,In and fall” have found that a landowner“slip maywe have
that has fallen to floorknowledge uponconstructive an item the based the

Sears,it v.of was there. Roebuck & 112length Philip,time See Co. N.H.
282, 283, (1972);Partin,286 102 at 64.N.H.

however,not, toonly way prove knowledgeThis is the constructive under
498, 500(1961),New law. InHampshire Tremblay Donnelly,v. 103N.H. for

instance, we the trial court’s denial of the motionupheld defendants’ for
jurynonsuit when there was evidence from which the could find that the

or that pearsdefendants knew should have known tended to fall from the
stepstree onto the and could have taken to it.porch prevent Upon entering

premises, slippedthe defendants’ the and on aplaintiff pearfell on the
porch. Tremblay, 103N.H. at We that that499. held the fact there were no
pears originally apartmenton the when the leftporch plaintiff her did not
necessarily the liability. juryrelieve defendants of Id. at 504.The stillcould
find the liable if “in exercise of theydefendants the reasonable care should

previously pearshave taken to fromsteps prevent falling upon the porch,
regardless theyof when fall.” Id.might

573-74,atSimilarly, Simpson,in 144 N.H. thatwe ruled the trial court
properly the fordenied defendant’s motions directed verdict and judgment
notwithstanding the verdict when there was fromevidence which the jury
could have thatfound the defendant knew or should have known icythat
conditions on the exit away created hazard to its customers and the
defendant to take preventativefailed action. The couldjury have found

(1)actual or constructive fromknowledge evidence that: on indaythe
question, wasthere so much that aprecipitation plowing company spent
between four and one-half hours clearingand five snow and spreading nine

(2)lot;tons of salt on the store’s parking snow and seen up againstice were
(3)buildingthe that day;store and the head of maintenance testified that

winter,during the ice and aposedsnow hazard to customers. Simpson, 144
N.H. at 573-74.

Thus, by here thatinforming jurythe the couldplaintiff establish
that the defendant had knowledgeconstructive of the green only bybeans
showing length floor,the of time they were on the the trial court
inaccurately law,stated the law.applicable HampshireUnder New con­

knowledge maystructive also bybe established other means. The injury
this case have bycould been misled the trial court’s instructions to find that
the defendant was not ifnegligent even the knew greendefendant that

floor,beans regularly creating customers,fell on the a hazard to but failed
to take action.corrective This was a substantial iterror because could have

juryled the to reach a fromdifferent verdict that it havemight reached had
Morse, (2005)(court48,the error not occurred. v.See Jackson 152N.H. 51
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could havejury instructionif civilan erroneousreversible errorwill find
law).of themisperceptionabasing uponinto its verdictjurythemisled

actual ordefendant hadthat theshowingwithoutAdditionally, even
floor, mightthe plaintiffon thebeingof beansgreennoticeconstructive

liabilityoftheoryon the firstnegligencethe defendant’shave established
— and toreasonably safepremisesto make itsdefendant failedthat the

theory,this theunderprevailreasonable care. Toout its duties withcarry
aconduct createdthat the defendant’shad to showwould haveplaintiff

thatwords, reasonably foreseeableharm; in it wasof otherforeseeable risk
actions or inactions. Seebecause of the defendant’sinjury mightan occur

(2004);544, Kellner v.Co., 547Tree 151 N.H.Expertv.AsplundhWhite cf.
(2000).195,145 N.H. 198Lowney,

Yokens,Inc.,v. 104liabilityof in Jacobsontheorythis firstappliedWe
incase. The(1962), plaintiffsimilar to the instanta case that isN.H. 331

attendingfloorand fell on the whileslippedwhen sheinjuredthat case was
Jacobson, at 332.104 N.H.defendant’s restaurant.a coffee hour at the

madefell. Id. The floor wason the floor where sheand cream wereCoffee
dayShine-All” the before“Superhad been cleaned withmapleof hard and

cleaned, the floor “more thandry,Thus whenfell. Id. at 332-33.plaintiffthe
resistance,” coffeebut when wet withslipminimum standards ofmet the

at 333.cream, slippery. Id.dangerouslythe floor becameand
thejuryfrom thetrial court withdrewproperlyruled that theWe

a longon the floor forthe coffee and cream wereof whetherquestion
to removeopportunitytheir andpresencetime to afford notice ofenough

concluded, however, askedjury properlythat the wasId. atthem. 334.We
failingfor to make itsnegligentwasto decide whether the defendant

careduties with reasonablecarryand to out itsreasonably safepremises
knew that the floor becamethat the defendantwhen there was evidence

cream and that suchit was wet with coffee andwhendangerously slippery
of knowl-questionat theoccurred. Id. 334-35. ‘Whileregularlyspillages

had spilledthat coffee and cream beenthe of the defendantedge parton
theissue remained as to whetherjury,from the thewas withdrawn
asagainst injuryto the risk ofguardreasonable caredefendant exercised

fact thatnoted that “[t]heon the floor.”Id. at 334-35.Wespillagea result of
employeerather than anguestsone or more of thespilled bycoffee was

care.” Id. at 335.dutyof its to exercisewould not relieve the defendant

substantial,error was wejurythat the instructionconcludedHaving
that theshowingofdefendant has met its burdenconsider whether thenext

brief, arguesIn its the defendantthe outcome below.error did not affect
does notcorrect. The defendanttrial court’s instruction wasonly that the

erroneous, not affect the outcome.the error didthat if it wereargue even
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best,At the defendant asserts that there was evidence to asupport jury-
thatfinding the defendant exercised reasonable care under the circum-

stances, assumingeven constructive knowledge. The defendant neither
demonstrates, however,contends nor that the compelledevidence such a

Chadwick, (1991).finding. Kallgren 110,See v. 134 N.H. 117 Accordingly,
we jury’sreverse the verdict.

Because likely remand,the issue is to arise on we next address the
plaintiffs alternative thatargument the court should abandon its tradi-
tional toapproach premises liability under which the burden of proof

plaintiffremains with the at all times adoptand an thatapproach shifts the
burden to the defendant. See v. Inc.,Owens Publix Supermarkets, 802 So.

(Fla.315, 2001),2d 331 partoverruled in Fla.by §Stat. Ann. 768.0710
(LexisNexis 2008). Under this approach, once the plaintiff proves that an
injury occurred as a premisesresult of a hazard or a transitory foreign

store,substance in a self-service the owner of the premises presumedis to
have been negligent unless the owner byshows a preponderance of
evidence that it exercised reasonable incare maintaining premisesthe
under the Colorado, Florida,circumstances. See id. Courts in Georgia and
Kentucky adoptedhave this Stores,burden-shifting approach. See Safeway

Smith, (Colo.255,Inc. v. 1983); Owens,658 P.2d 258 331;802 So. 2d at
Inc., (Ga.Davis v. Bruno’s Supermarkets, 279,587 S.E.2d 280-81 App.Ct.

2003); Stores,Lanier v. Inc., 2003).Wal-Mart 431,99 S.W.3d 436-37 (Ky.
Courts in JerseyNew and Oklahoma use a form of this approach. See

Stores, Inc., (N.J.Wollerman v. Grand 513,Union 221 1966);A.2d 514-15
v.Lingerfelt Inc., (Okla. 1982).485,Winn-Dixie Tex. 645 P.2d 489

We plaintiffsdecline the invitation to adopt the burden-shifting
approach to premises liability. “The doctrine of stare decisis demands
respect in a society governed law,by the rule of for when governing legal

open case,standards are to in everyrevision deciding eases becomes a mere
judicialexercise of will with arbitrary unpredictableand results.” v.Jacobs

Director, N.H. Vehicles, (2003)Div. 502,Motor 149 N.H. 504 (quotationsof
omitted). Thus, when asked to reconsider a previous holding, questionthe
is not whether we would decide novo,the issue differently de but “whether
the ruling has come to be seen so clearly as error that its enforcement was
for that very reason doomed.” Id. at 504-05 (quotation omitted); see
Planned (1992).Parenthood Southeastern PA. Casey, 833, 854v. 505U.S.of
Several (1)factors inform judgment,our including: whether the rule has
proven to (2)be intolerable insimply defying practical workability; whether
the subjectrule is to a kind of thatreliance would a speciallend hardship

(3)to the consequences of overruling; whether principlesrelated of law
have so far developed as to have left the old rule no more than a remnant
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(4) come todoctrine; changed,so orand whether facts haveof abandoned
significantthe old rule ofas to have robbeddifferently,sobe seen

505; Parent­Jacobs, at see Planned149 N.H.justification.orapplication
hood, at505 U.S. 854-55.

toapproachthat our traditionalto demonstrateThe has failedplaintiff
argumentin hisNothingstandard.liability stringentmeets thispremises

hasliability proventoapproach premisesthat our traditionaluspersuades
most,that,fact at sixNor does thebadlyor was reasoned.unworkable

to liabil-approach premisesburden-shiftinghave thejurisdictions adopted
as todevelopedof law have so farprinciplesus that relatedity persuade

than aliabilityto no moreapproach premisesour traditionalhave left
of abandoned doctrine.remnant

and remanded.Reversed

Duggan Hicks, JJ.,Broderick, C.J., concurred.and and
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