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(Nicholas Cort, attorneyassistantattorney generalA.Kelley Ayotte,
orally), for the State.on the brief andgeneral,

defender, Concord,Rothstein, on thechief ofdeputy appellateDavid M.
for the defendant.orally,brief and

J.),(Abramson,Duggan, Superiorin the CourtjuryJ. a trialFollowing
White,defendant, aggravatedconvicted of one count ofthe Delvin was

one,count assault.and of felonious sexual See RSAfelonious sexual assault
2008).632-A-.2,1(1) 2008); 632-A.-3,III The defendant(Supp. (Supp.RSA

erroneously priorcourt admitted the victim’sarguing that the trialappeals,
credibility.to affirm.consistent statement rehabilitate her We

1996,facts. In March thejury followingThe could have found the
wife,friend, Guyer,of a and hisWaynedefendant visited the home

apartment.in theGuyers’The four children were alsoMarguerite.
Wayneday, playedthe of the the defendant andThroughout course

dinner, Guyersthe convincedcribbage and consumed several beers. After
to that he would not drive homespend nightthe defendant the so

inMarguerite watched televisionnight, Wayneintoxicated. Later that and
room, in theliving playroomthe while the defendant watched television

M.G., D.G.,children, ageand fifteen.age eight,with two of the
thethe children. M.G. testified thatThe defendant sat between two

her, her touchedputhis arm around his hand under shirt andputdefendant
pants, genitalthen his down M.G.’s touched herputher breast. He hand

her hispenetrated vagina finger.area and with
father,to with and wentspeakM.G. told the defendant that she had her

After and what hadliving Wayne Margueriteinto the room. she told
defendant, callingplayroomran into the to confront thehappened, Wayne

else, the defendantWayne anythinghim a “son of a bitch.” Before said
ing Wayne“I kid.” then hit the defendant.replied, yourdidn’t touch f—

9-1-1, Curran arrived.called and soon thereafter Officer JamesMarguerite
adults, towith M.G. for tenspokeAfter with the Officer Curranspeaking
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Margueritefifteen minutes. The defendant was arrested and took M.G. to
Hospital, KingElliot where Dr. Richard examined her.

assault,Dr. that no ofKing physical signstestified there were sexual but
that their absence did not him in of atsurprise light descriptionM.G.’s the

thathospital of the assault. He testified she had said the defendant his“put
hand into her shirt and his hand into herput pants.” When asked whether

said the defendant “touched” or Dr.“penetrated” vagina, KingM.G. her
year“I’m sure anresponded: eight say penetrated.”old wouldn’t The next

day, juvenileDetective Kevin aKelley, investigator, conducted an in-depth
ofinterview M.G.

trial,At the defendant cross-examined herconcerning reportingM.G. of
Thethe incident. defense first asked M.G. if it was her thattestimony the

her,put fingerdefendant his inside to which she thatresponded he did. The
examination continued:

Q: youDo you yourremember what said to dad was that Delvin
area,put yourhis hand on not in.genital youDo remember that?

A: Yes.
Q:And later that night when the policeman came and the
policeman you night,talked to that right?
A: Yes.
Q: you later,And talked to policemen right?other
A: Yes.
Q: But that night you talked to at policeman?least one
A: Yes.
Q: youAnd that policemantold that put yourDelvin his hand on
genital area. Right?
A: Yes

Q: you doctor,Also when totalked the or went to the hospital, you
somebodytold that Del had you. youkissed Do remember that?

No,A: I cannot remember that.
Q: Okay. that,But you certainly yourdidn’t tell you?dad did

No, IA: didn’t.
Q: you that,And didn’t tell policeman right?the
A: I don’t believe so.

To credibility,rehabilitate M.G.’s the State later called Detective Kelley
as a rebuttal witness. KelleyDetective testified that officers responding to

allegedthe scene of an sexual assault generallydo not conduct detailed
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victims, initial and refer the matterreportrather make aninterviews of but
stated that he had theKelleyDetectivejuvenile investigator.to a trained

daytheinterview with M.G.in-depth, follow-upto conduct anopportunity
tellpointasked: “Did she at someprosecutorincident. The thenafter the

by Delvin White?”digitally penetratedor not she had beenyou whether
“Yes, further was saidNothingshe did.”Kelley responded,Detective

trial,aFollowing two-daythe interview.concerning duringher statements
charges.of bothguiltya found the defendantjury

admittingtrial court inarguesthe defendant that the erredappeal,On
KelleyDetective to rehabilitatethroughM. consistent statementpriorG.’s

of consistent statements for reha-credibility. admissibility priorher The
court,trialwhollyis a within the discretion of thepurposesbilitative matter

ofoverturned absent an unsustainable exercise discretion.and will not be
Lambert, 295,Dewitt, 24, (1998); v. 147 N.H.n 143 N.H. 27 StateState cf.

standard).(2001) of discretion(explaining296 unsustainable exercise

801(d)(1)(B),ourNew Rule of EvidenceNotwithstanding Hampshire
forpriorlaw rule allows the admission of consistent statementscommon

credibilitya witness’s has beenpurposethe limited of rehabilitation when
Dewitt, N.H atby priorthe use of inconsistent statements. 143impeached

(1993).616,27-28; Morales, consistentpriorState v. 136 N.H. 619 The
statements, however, may substantively,not and a defendant isbe used

Dewitt,unfair 143limiting prevent prejudice.entitled to a instruction to
a hascredibility throughN.H. at 28. Even when witness’s been attacked

statements, however,of inconsistent “the common law rulepriorthe use
with caution.”allowing testimonyadmission of rehabilitative should be used

(1999) omitted).Fischer, 311, (quotationState v. 143 N.H. 314

Kelley’s testimonyThe first that Detective did notarguesState
M.G.,by hearsay requiringcontain a “statement” and is therefore not a

thatprior analysis. Specifically, arguesconsistent statement the State the
,”. . .phrasing question point youof the as “did she at some tell whether

solely “yes” response, only pointanswered with a means that M.G. at some
that thatspoke penetration, specifically penetrationabout but not she said

Kelley actuallyhad occurred. Because Detective did not reveal M.G.’s
answer, testifythe State he did not to an out-of-court statement.argues,

testifydid notagree Kelley actuallyWhile we with the State that Detective
case,statement, anto an out-of-court under the circumstances of this

not warrantedoverly interpretation Kelley’sliteral of Detective answer is
closing argument.in and thelimitingview of the court’s instruction State’s

heardjury: jury, you’vecourt the “Members of theThe instructed
may.... You consider thetestimony regarding statement[M.G.’s]

credibilitysolely evaluatingfor the limited ofpurpose [M.G.’s]statements
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Moreover,that inproofand not as the facts the are true.” instatements]
statement,closingits the argued:State

an eight yearAnd what does old know about penetrationsexual
and how to that to aexplain police justofficer that came to her
apartment justafter she had been assaulted and her indad’s been

fight?a furious Does an eight year old know how to thatexplain
even to an emergency room doctor? Or does an eight year old
know better how to that to aexplain seasoned detective like Kevin
Kelley who is specifically figuretrained to those things out? If

inconsistencies,are theythose can be explained away youand
to explain away.need them

Even thethough court’s instructions and the argumentState’s are not
evidence, in considering Kelley’sDetective intestimony the face of the
limiting instruction and the State’s closing argument, onlythe reasonable

a juryinference could draw was that KelleyDetective had ifasked M.G.
there had penetrationbeen and she replied affirmatively.

The State next argues that if the testimony did contain an out-of-­
statement,court it was nonetheless admissible to dispel the inference

created on cross-examination that M.G. had not reported penetration until
case,the ofday agree.trial. We In this the defendant’s cross-examination

of M.G. concerning her inconsistent instatements her description of the
father,incident to her Officer Curran Dr. Kingand left a clear impression

that reportedM.G. had not penetration and had only recently changed her
Instory. light of the impeachment witness,defendant’s of the our common

law rule of rehabilitation permitted the State to damage bycure the
introducing her prior consistent throughstatement Kelley.Detective
Furthermore, the trial court correctly explained the limited permissible

instruction,use of the intestimony a limiting thus protecting the defendant
from prejudice. Dewitt, 28;unfair Martin,See 143N.H at State v. 138N.H.

(1994).508, 514-15

however,argues,The defendant that this case is distinguishable from
priorour cases allowing the introduction of prior consistent statements for

rehabilitation. arguesHe that prior consistent statements onlyare admis­
theysible when are ofpart the same interview or conversation containing

priorthe inconsistent statements used to impeach the witness. Although
ofthe facts most rehabilitation rule, see,cases would thatsatisfy e.g.,

Dewitt, 28; Martin, 514;Morales,143 N.H. at 618,138N.H. at 136N.H. at
onlythe doctrine requires that the prior consistent statement be intro­

tailored,duced as “an appropriate, narrowly and logically responserelevant
to a attackspecific Fischer,on the witness’s credibility.” 143 atN.H. 316.
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toHuard, priora four statementsIndeed, we held that victim’sin State v.
hisstatements to rehabilitatepriorused as consistentan officer could be

statements. State v.inconsistentimpeached priorif he was withcredibility
(1994). correct, however, inHuard, 256, The defendant isN.H. 260-61138

doctrine, that certain factorsthe anduponthat there are limitsarguing
make aintervening prioror events couldthe of timepassagesuch as

tocredibility prejudicialas to and moreprobativestatement lessconsistent
used withthat the rule “should beIt is for this reasonthe defendant.

omitted). This, however, is notFischer, at (quotationcaution.” 143N.H. 314
such a case.

Here, daymade the after thethe consistent statement wasprior
that had denied whentestimony penetrationThere was no M.G.incident.

rather,incident; she simply reportedadults the of thespeaking nightwith
area. It was notplaced privatethat the defendant had his hand “on” her

an officer trained to interview child victims of sexualspokeuntil she with
testified,Dr. Kingthat mentioned Asspecifically penetration.assault she

say Kelley’s“I’m old wouldn’t Detectiveeight year penetrated.”sure an
M.G., therefore, “anthat he discussed with wastestimony penetration

tailored, to thenarrowly logically response”and relevantappropriate,
previously reported penetration.that she had not thedefendant’s inference

of on theId. at In of the trial court’s careful review the matterlight316.
instruction, that itrecord, limiting sayas its we cannotas well

admitting priorits discretion in the consistentunsustainably exercised
rehabilitating credibility.for the sole of M.G.’spurposestatement

Affirmed.
C.J., Hicks, JJ.,Broderick, concurred.and Dalianis and
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