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evidence, 378, 390 and,(2004),Flynn,not see State v. 151 N.H. to the extent
so,that they improper, they only marginally Kepple,were were see 155

at 279. a thatHaving probabilityN.H. failed to demonstrate reasonable the
objectedresult of his trial would have been different had his counsel to the

statements,prosecutor’s the defendant cannot his ineffectiveprevail upon
assistance claim.

Because the for adeterminingstandard whether defendant has
received ineffective assistance of counsel is the same under both constitu­
tions, necessarily, we reach the resultsame under the Federal Constitution
as we do under the State Constitution. Id. at 269.

part;in reversed in part;Affirmed
and remanded.

DugganBroderick, C.J., Hicks, JJ.,and and concurred.
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orally,R. brief and se.Gray, by proKevin
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orally),on the and for the State.general, brief

DUGGAN, HampshireThe a decision of the New BoardappealsJ. State
(Board) claimant,awarding Gray,of to the Kevin R.compensationClaims

damagesfor to a rented U-Haul truck. We reverse.
16,2007, claimantfollowingThe record reveals the facts. On June the was

a truck indriving rented U-Haul Dover. He intended to travel on Oak
4,towards Route but a New ofHampshire Department Transpor-Street

(DOT) project junctiontation construction closed at the withOak Street
Street,Broadway detouring Broadwaytraffic onto The claimantStreet.

signsfollowed the detour but failed to observe a “trucks turn right” sign,
himcausing to drive under a low clearance railroad onbridge Broadway

$2,545.00inadequate,Street. The clearance was in a collisionandresulting
in damage to the U-Haul.

Board,The claimant filed with the that detourarguing signsthe State’s
In response, immunitywere deficient. the State asserted an defense. At the

Board,hearing Douglas Gosling, Bridgebefore the from the DOT Main-
Bureau,tenance testified that bridgeOak Street was closed because of

DOT, Traffic,maintenance. The with the assistance of its Bureau of
developed a detour consistent with Trafficplan the Manual on Uniform

(MUTCD).Control Devices In addition to signs,the detour there were two
apre-existing signs indicating low clearance and the itselfbridge bridge

flashinghad beacons and another low clearance The added twosign. State
additional low as ofsigns part plan, quarterclearance its detour at the mile

marks,and half mile theindicating clearance was nine feet six inches ahead.
testified that the initial carGosling plan “passenger only”included two

signs, meeting city, citybut at the with the the that the bridgeindicated
limit,a tonbeing repaired navigatehas six so trucks would have to around

it anyway.
The that sign package byBoard found “the detour used the State was in

fact give enoughdeficient and did not clear instructions to warn someone
who was unfamiliar with the area.” The further found thatBoard “the
claimant innegligent observingwas not a trucks to turnsign directing prior
to railroad .encountering bridge[,] amplethe . . there was[and that]
information within of bridgethe cab the U-Haul truck and on the itself to
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inadequatehave warned the claimant that there was clearance under the
for his vehicle.” The Board thus found that the wasbridgerailroad State

negligent negligent.55% and the claimant 45% The Board awarded the
$1,300.00. reconsider,claimant The State filed a motion to which was

denied.
(1)the State that the Board erred for two reasons: theappeal, arguesOn

is immune from ofliabilityState because the claims arise out the DOT’s
(2)function; the thatdiscretionary findingand Board’s the State was 55%

is the of the evidence.negligent against weight
appealedorder or decision from shall not be set aside“[T]he [the Board]

law, satisfied,exceptor vacated for errors of unless the court is aby clear
it,preponderance unjustof the evidence before that such order is or

(2007).unreasonable.” RSA 541:13

Initially, immunity argument.we address the State’s The ofexistence
immunity discretionary systemfor functions is fundamental to our of

(1993).Concord, 253,of v.separation powers. CityGardner 137N.H. 256of
Discretionary immunity “premisedfunction is the notion thatupon certain
essential, fundamental activities of mustgovernment remain immune from

Tarbell Adm’r,tort so thatliability governmentour can v.govern.” CityInc.
(2008)Concord, 678, 684 omitted).157 (quotationN.H. to limitseeks“[I]tof

judicial legislativeinterference with and executive decision-making, be­
to aaccept jury’scause verdict as to the safetyreasonableness and of a plan

of governmental preferservices and it judgment govern­over the of the
body originallymental which considered passedand on the matter would be

to obstruct normal governmental operations.” Id. (quotation, citation and
omitted).brackets

agenciesThe State and its are immune liabilityfrom for conduct that
involves “the exercise or performance or the failure to performexercise or

discretionarya planning dutyexecutive or function or on partthe of the
officer,state or any agencystate or a state employee, actingor official

(2007).RSA541-B:19,1(c)within the of his orscope employment.”office “In
resolving discretionary immunity questions, we distinguish plan­between
ning discretionaryor functions and functions that are purely ministerial.”

Manchester, (1995).Bergeron City 417,v. 140 N.H. 421 “When theof
particular conduct which injurycaused the is one by highcharacterized the
degree of discretion and judgment involved in weighing alternatives and
making choices with torespect public policy planning,and governmental

Justices,entities should remain immune from liability.” Opinion the 126of
(1985)554, omitted).N.H. 563 (quotation

Here, a employeeDOT testified to the inprocess developingState’s the
plan.detour He that initially meetingtestified the DOT held a with the City
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the DOTprovidedmunicipalitiesthe Townof Rollinsford. Theof Dover and
withdeveloped planThe the detourdetour route. DOTpreferredwith the

Traffic, in placingthe MUTCDfollowingof its Bureau ofthe assistance
Dover,Cityto the of whichbroughtThe initial was thensigns. plantraffic

“passengerincludedplanThe initial detourchanges.additionalrequested
that trucksCity, City explainedAt with the theonly” signs. meetingcar the

limitation. Theweightthe closed road because of anormallycannot use
result,that, for carspassengerinstructed as a the detour wasDOT was

final detour includedplanand trucks should not be considered. Theonly
the clearance. As the claimantsigns indicating bridgetwo additional

testified, specificdetour did not for a truck route.plan providethe

andplan “weighingconclude that a detour involves alternativesWe
bythat itpublic policy,” protectedto such ismaking respectchoices with

Justices, atimmunity.function the 126 N.H. 563.discretionary Opinion of
atBergeron,our cases on this issue. 140 N.H.This is consistent with See

(“As function, tothe determination whetherdiscretionary422 a State’s
By-Passof Road andflashing Wellingtoninstall a beacon at the intersection

(1993)immune.”); Manchester, 692,136 N.H. 694Cityis Sorenson v.28 of
(“Decisions on theparking regulationstraffic control and restregarding

andrepresent planningof and discretion andjudgmentexercise
136Highways,DiFruscia v. N.H. Pub. Works &policymaking.”); Dept. of

(1992)(‘We202, placenot that the decision to or not toN.H. 205 do doubt
theguardrail roadway by high degreea on a is conduct characterizedplace

makingin alternatives andjudgment weighingof discretion and involved
omitted)).respect public policy planning.” (quotationchoices with to and

planthe claimant the rather than itschallenges originalBecause State’s
DiFruscia, 205,see 136 N.H. at the State is immune fromimplementation,

liability. liability,Because we conclude that the is immune from weState
not the of theargument regarding weightneed address the State’s

evidence.

Reversed.

Broderick, C.J., Hicks, JJ., concurred.and Dalianis and


