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Fuller,D. senior assistantA.Kelly attorney general (StephenAyotte,
Woodcock,brief, attorney, orally),on the and Elizabeth C.attorney general,

for the State.

(MichaelLLP, andConnollyof J.Hinckley, Allen & ConcordSnyder
brief, orally), thethe and Mr. Carter forChristopher H.M. Carter on

defendant.

Breed,Dalianis, defendant, hisappealsThe Putnam convictionsJ.
(Nadeau, J.)trial in of nine offollowing jury Superiora Court counts

(2007), twohandling writings,fraudulent of see 638:2recordable RSA
(2007),of and one count of theftby deception,counts theft see RSA 637:4

(2007). histaking, byRSA We affirm theftby unauthorized see 637:3
byhis for theft unauthorizeddeception convictions and reverse convictions

taking handling writings.and fraudulent of recordable
The is asupports followingThe record the facts. defendant medical

in His convictions stem from medical examinerexaminer Massachusetts.
inSimplicity Salisbury,to Burial and Cremationprovidedservices he

Seabrook,Massachusetts, to inBayview (Bayview)and the Crematorium
the individual. SeebyNew which were both owned sameHampshire,

(2007).781,155 782Bayview Crematory,Petition N.H.of
2005, that theJuly grand jury allegingIn a returned nine indictments

handled See RSA 638:2.fraudulently writings.defendant had recordable
was a medicalThe “recordable at issue in each indictmentwriting”

certificate). (2004)(cremationfor cremation See RSA 325-A:3certificate
2006). defendant, athat the withallegedSeven indictments(repealed
deceive, falselythatto had certain cremation certificatessignedpurpose

a examiner. TwoindictmentsHampshirethat he was New medicalindicated
he, deceive,to had other cremationsignedwith aalleged purposethat
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indicating that had certain hadcertificates he viewed remains and made
death, when, fact,into ofpersonal inquiry the cause and manner in he had

not done so.
2006,In a grand juryNovember returned two allegingindictments that

637:4,the by deception,defendant had committed theft RSA andsee one
thatallegingindictment he had committed theft by taking,unauthorized

bysee 637:3. The theft taking chargedRSA unauthorized indictment the
with purposely submitting Bayviewdefendant cremation fee forms to for

authorization and toforwarding the Massachusetts Office of the Chief
inMedical withExaminer connection the cremations of twelve decedents

who had died were inand cremated New evenHampshire though the
adefendant was not New Hampshire-appointed medical Theexaminer. two

by that,deceptiontheft indictments foralleged purposethe of receiving
fees,medical examiner the defendant had signed cremation certificates

indicating he had viewed the remains of other decedents hewhen had not
done so.

six-day trial,aFollowing jurya convicted the defendant on all charges.
Thereafter, ahe motion to setfiled aside the verdicts and for new triala in

argued, alia,which he inter that his trial counsel was ineffective. The
denied,was appealmotion and this followed.

I. Fraudulent Handling WritingRecordable Convictionsof

The defendant first thatargues the fraudulent handling of recordable
statute, 638:2,writing RSA is unconstitutionally vague. 638:2 pro-RSA
person guilty if,vides: “A is of a B felonyclass with a purpose to deceive or

injure anyone, falsifies, destroys, will,he deed,removes or conceals any
mortgage, security instrument or writingother for which providesthe law
public Therecording.” defendant contends that impermissi-this statute is

itbly vague givebecause fails thatto notice cremation certificates are
writing[s]“other for which the law provides public recording.”

Although the defendant couches argument terms,his in constitutional in
effect, he thatasserts the fraudulent handling of writingrecordable
indictments fail allegeto a crime because cremation arecertificates not
recordable withinwritings meaningthe of the In withkeepingstatute. our

ofpractice constitutionaldeciding onlyissues when necessary, see State v.
Wamala, 583, (2009),158 N.H. 592 we onlywill address the defendant’s
implied claim itstatutory providesbecause him reliefthe he seeks.

We review a trial statutorycourt’s interpretation de novo. State v.
(2006).Horner, 306, 309153N.H. We are the final legislativearbiters of the

inexpressedintent as the ofwords the statute as aconsidered whole. State
(2008).Dansereau, 596,v. statute,157 N.H. 598 When a weinterpreting
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itself, thatand, if construepossible,of theto the statutelanguagefirst look
Petition Stateordinary meaning.andplainto itslanguage according ofof

(2008).(State 229, 231 strictlynot construeWe dov. 157N.H.Laporte),N.H.
fairhowever, to thestatutes, “accordingconstrue thembut rathercriminal

(2007).justice.”to RSA 625:3promoteof their andtermsimport

law“other for which the638:2, writinggeneral phraseIn RSA the
wills,list that includesrecording” follows an enumeratedprovides public

ejusdeminstruments. The ofdeeds, mortgages security principleand
ones,that, generalin a followspecificwhere words statutegeneris provides

similar in natureonly objectsto embracethe words are construedgeneral
741,Meaney,the words. State v. 134N.H.by specificthose enumeratedto

(1991).744

are that propertyAll of the documents documents affectenumerated
givefor of as torecordingThe these documents soprovidesinterests. law

propertyall status of to the at issue.persons regardingnotice to the title
(2001).40,§Recording2d Laws at 8666 Am. Jur. Records andSee

instance,to deeds and forRecording pertaining mortgages,statutes
enoughthose to conduct a search of titleprotection diligentfor“provide

82, protect subsequent judgment§ Their “is topurposeId. at 110.records.”
creditors, themortgageesand bonapurchasers againstbona fide fide

anyof to land but unrecordedprior uponassertion claims based recordable
certificates, hand,on do not concerninstruments.” Id. Cremation the other

publicnot a for notice.interests and do involve similar needproperty
documents,Therefore, tothey not similar in nature the enumeratedare

providesfor the law“writing[s] public recording.”and are not which

are not thewritingsBecause cremation certificates recordable within
statute,of the the conduct not violate the statute.meaning defendant’s did

convictions, therefore,writing musthandlingHis fraudulent of recordable
be reversed.

decision, remainingIn of our we need not address the defendant’slight
of convic-regarding handling writinghis fraudulent recordablearguments

byarguments regardingnow turn to his his convictions for thefttions. We
deception.unauthorized and thefttaking by

II. Theft Offenses

SufficiencyA.

himthat was insufficient evidence to convictarguesThe defendant there
sufficiencyhis to the of theprevail upon challengethe theft Toof offenses.

evidence, fact, allprove viewingthe must that no rational trier ofdefendant
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lightof the and all reasonable inferences from it in the mostevidence
State, beyondto the could found aguiltfavorable have reasonable doubt.

(2003).Evans, 416,State v. 150 N.H. 424 the is solelyWhen evidence
circumstantial, it all rational except guilt.must exclude conclusions Id.

standard, however,Under this still the in lightwe consider evidence the
context,State inevidentiarymost favorable to the and examine each item

not in isolation. Id.

by Taking1. UnauthorizedTheft

byWe first examine the theft Ataking charge. personunauthorized
by takingcommits theft unauthorized or “if he ortransfer obtains exercises

overunauthorized control the of another withproperty purposea to
637:3,him I.deprive bythereof.” RSA The theft takingunauthorized

thealleged moneyindictment that defendant obtainedimproperly from the
Commonwealth of by submittingMassachusetts medical examiner fee

Hampshireforms for examinations he conducted of New decedents that
been, not,should have were bybut conducted a Hampshire-appointedNew

argues,medical examiner. The defendant and the State not dispute,does
that trialthe court amended this in its juryindictment byinstructions

thedirecting jury to determine if the had objectdefendant the “conscious
to moneyobtain for services not perform.”he did

Considering the allevidence and reasonable inferences to drawnbe from
it light State,in the most favorable to jurorthe we conclude that a rational
could not have found that the defendant committed this Aoffense. rational
juror notcould have found that performthe defendant did not the services
for compensationwhich he received from the Commonwealth of Massachu-
setts.

The State contends that the evidence was sufficient because it
thatestablishes the defendant not provide“did the for which heservice[]

i.e., ancharged, examination compliedthat with the HampshireNew
evidence, however,Thestatutes.” in lightviewed the most tofavorable the

State, does not demonstrate that the compensationdefendant’s from the
Commonwealth of was in any way uponMassachusetts contingent his
examinations withcomplying Rather,New Hampshire law. the evidence
shows that the requesteddefendant and frompaymentreceived the
Commonwealth of for viewing theyMassachusetts bodies before were

he, fact,in Hampshirecremated New and that in viewed these bodies.
Accordingly, thisviewing light State,evidence in the most thefavorable to
we jurorconclude that a rational notcould have found that the defendant

moneycollected from the ofCommonwealth Massachusetts for services he
failed to perform.
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Deceptionby2. Theft

A commitspersonindictments.by deceptiontheftexamine thenextWe
overcontrolor exercises“if he obtainsdeceptionbyof theftthe crime
himdeprivetoa purposeand withdeceptionbyof anotherproperty

iswhichimpression“ancreatingincludes637:4,1. DeceptionRSAthereof.”
637:4,11(a).to true.” RSAnot bedoes believepersonwhich [the]false and

signedthat the defendantallegedindictmentsby deceptiontheftThe two
of certain otherthe remainshe had viewedindicatingcertificatescremation

forin this conductso, engagedthat heandhe had not donewhendecedents
fees.medical examinerreceivingofthe purpose

drawnto bereasonable inferencesand allConsidering the evidence
a rationalState, conclude thatwefavorable to thelightit in the mostfrom

Aoffenses.thesethe defendant committedfound thatcould havejuror
thethatcremation certificatesfound that thecould havejurorrational

indictmentsnamed in theto the decedentsrespectwithsigneddefendant
thealthoughfound thatalso havejurorA rational couldfalse.were

weretheybeforethese decedentsto have examinedclaimeddefendant
cremated, so.he did not do

him of the theftto convictwas insufficientthat the evidencearguingIn
inof evidenceoffenses, pieceexamines eachthe defendantby deception

however,argument,sufficiencya of the evidenceaddressingisolation. When
in theEvans, at 424. conflictsAny150N.H.in context.we view the evidence

305,151N.H. 309-10Wiggin,v.juryfor the to resolve. Stateevidence were
measure the(2004). fact, in the best tojury positionthe wasAs the trier of

to believecompelledand was notcredibilityand of evidencepersuasiveness
429,157N.H.Guardianship of Luong,evidence. In reuncontrovertedeven

(2008).439
theto convictwas insufficientconcluded that the evidenceHaving

offense, thewe examinetakingunauthorizedbyof the theftdefendant
byto the theftthey pertainasarguments onlyof the defendant’sremainder

deception charges.

B. Territorial Jurisdiction

juris-territorialthat the trial court lackedarguesThe defendant next
occurredthey allegedlybecausedeception offensesbyover the theftdiction

ofand because the Commonwealthof Massachusettsin the Commonwealth
of the thefts.alleged victimwas theMassachusetts

(2007) under New1(a) to convicted625:4, personallows a beRSA
orof the offenseis an elementif conduct whichlawsHampshire “[e]ither

statute,state.” “Ourwithin thisan element occurswhich is suchthe result
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substantially regarding jurisdic­which conforms to the Model Penal Code
tion, within any wholly partlyits crime which is committed orbrings ambit

Harlan, 598, (1976),within 116 605this State.” State v. N.H. overruled on
(1984).Kelly,other v. 125 484 in thisgrounds by questionState N.H. The

therefore,case, any part statutory byis whether of the offense of theft
deception was committed in New We conclude that becauseHampshire.

partly Hampshire,this offense was committed in injurisdictionNew New
Hampshire proper.was

byA commits heperson deceptiontheft “if obtains or exercises control
over of with a toproperty by deception purpose depriveanother and him

637:4, case,thereof.” I. In this aRSA the defendant is Massachusetts
medical examiner who received fees from for viewingMassachusetts bodies
in Hampshire theyNew before were cremated here. The defendant was
alleged to have deceived of by claimingthe Commonwealth Massachusetts

fact,he,to view bodies when in did not do He thisperpetrated deceptionso.
by filling byout cremation certificates that hestating viewed the bodies and
submitting medical examiner cremation forms requesting paymentfee for
these views. The medical examiner fee tocremation forms were submitted
Bayview, Hampshire entity, authorization,a New for and then forwarded to
the Officeof the Chief inMedical Examiner Massachusetts.

jurisdictionHampshireNew had over these offenses because the
deception took inplace, part, moneyitself at least here. The tookdefendant
from bythe Commonwealth of submittingMassachusetts medical examiner

afee forms to New inHampshire entity, Bayview, Hampshire,New that
gave the impressionfalse that he had examined in New Hampshirebodies

never, fact,that inhe examined.

C. with ChargesJoinder Fraudulent Handling

The defendant next contends that court joinedthe trial erred when it the
theft by deception and fraudulent handling offenses. will theupholdWe
trial court’s decision to thejoin charges unless we thatconclude the

Ramos,decision anconstitutes unsustainable exercise of State v.discretion.
118, (2003).149 N.H. 120 To show that the trial court’s isdecision

unsustainable, the ruling clearlydefendant must demonstrate that the was
untenable or to the ofprejudiceunreasonable his case. Id.

Because the doesdefendant not contend on thatappeal Superior
case,governsCourt Rule 97-A joinderthis we examine his arguments

1,under as itthe law existed the became on Januarybefore rule effective
joinder2008.The of Superiorlaw before Rule 97-ACourt became effective

gave a an right charges.defendant absolute to sever unrelated v.State
Brown, (2007).440,156 N.H. 442 Related offenses were those that were
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conduct, plan.or a commonepisode,a criminalsinglesameupon thebased
thein this case becausejoinder properthat wastrial court ruledId. The

Theplan.of a commonpartwerehandlingfraudulent offensestheft and
theft and fraudulenterror because thethat this wasdefendant contends

partormutually dependentand not“independentwerehandling offenses
plan.”of a common

ofplana common is the existencecharacteristic ofdistinguishingThe
mind, crimes aschargedwhich includes thein the defendant’splana true

aof acts resemblessequenceId. That aplan’sin the execution.stages
priorthe conduct mustretrospect enough;in is notdesign when examined

follows, mutuallyacts arechargedwhat such that thebe intertwined with
Id.dependent.

(2005), instance,Schonarth, 560, for we upheld152 N.H. 562In State v.
all theby deception, againstcounts of theftthe consolidation of seventeen

that, theobjectively,We ruled viewed defendant’selderlysame victim.
“demonstrated aplan they priorof a common becausepartactions were

as of its consummation.”charged partthat included the actsdesign
Schonarth, all involve the sameonly charges152 N.H. at 562. Not did the

tovictim, also all based the defendant’s efforts defraudthey uponbut were
con-increasingly grandiosehis schemesproperty throughthe victim of

his to the victim. Id.alleged repayto the defendant’s desire to debtnected
(Statecontrast, Hampshirein New v. SanBy Petition Stateof of

(2007),Giovanni), trial court’s decision to154 N.H. 671 we affirmed the
indictments, whichdeny join by deceptionthe State’s motion to fifteen theft

Jude’s Resi-operatedall different victims. The defendants St.involved
Giovanni,dence, 154a and alcohol treatment center. Sansupposed drug

hadthat the defendants obtainedpatients complainedN.H. at 672. Certain
services. Id. atcreating impressionsfalse about St. Jude’smoney bytheir

victims,fifteen different thejoin complaints byto fifteen madeSeeking673.
The trial court foundplan bya common the defendants. Id.allegedState

planthat were not of a common because defendantscharges part “[t]hethe
victim,conduct as to one but not toallegedcould have committed their

omitted).another, at (quotationsucceeded as to the first.” Id. 674and still
decision, that indictments involved “discretenotingWe this theupheld

at 676.against multiplecommitted victims.” Id.offenses
Brown, Giovanni, chargesin concluded that the at issueIn as San we

case, sold onplan. drugsnot of a common In that the defendantpartwere
cooperating police,to one who was with thepersonfour different occasions

Brown, 156person.occasions to another cooperatingand on two different
reversed,trial. Id.joinedat 441. All the were for WechargesN.H.

defendant was abyof the sales committed theobserving that “each
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discrete event and involveddifferent Id. atpeople.” 443.The sales were not
so intertwined as mutually dependentto be because “the anysuccess of
individual not depend upon anysale did the success of other sale.” Id.

case,In the instant persuadedwe are that the trial court reasonably
could have that byfound the theft deception handlingand fraudulent
charges mutuallyconstituted acts thatdependent partwere of a prior
design. supportsThe record the trial court’s finding that the defendant
strove to andevelop exclusive with therelationship operators of toBayview

this,increase the number of examination fees he could collect. To do he
availabilitymaximized his to the crematory, by, for example, signing

cremation certificates when he had not conducted the requisite examina­
tions. in,The more fraudulent participatedtransactions he the more reliant
Bayview’s operators uponbecame his carryservices to out their own ends

processing manyof as possible.bodies as Based upon these findings, the
trial court reasonably found that each fraudulent transaction inor theft
which the defendant engaged was of anpart overarching ofplan furthering
his increasingly profitable and,withrelationship Bayview, in way,this the
charges mutuallywere trialdependent. The court reasonably could have
found that the defendant was not merely taking ofadvantage opportunities

arose,as they but instead was “exhibiting] forethought premeditationand
in his scheming.” circumstances,Id. Under these we saycannot that the
trial court unsustainably exercised byits discretion joining the fraudulent
handling and by deceptiontheft charges.

D. Assistance CounselIneffective of

Finally, the defendant contends that the trial court erred when it found
that his trial counsel rendered constitutionally effective assistance. Because
we have reversed the defendant’s convictions for fraudulent handling of
recordable writings and theft by unauthorized taking, we address only his
ineffective assistance claims that byconcern his theft deception convictions.

I,Both Part Article 15 of the State Constitution and the Sixth Amend-
ment to the Federal guaranteeConstitution a criminal defendant reason-
ably competent assistance of 267,counsel. State v. Kepple, 155 N.H. 269
(2007).We first address the defendant’s claims under the State Constitu-
tion, citing federal opinions guidance Ball,for only. 226,State v. 124 N.H.

(1983).231-33

To prevail upon a claim counsel,for ineffective assistance of a
show, first,defendant must that representationcounsel’s was constitution­

and,ally second,deficient that counsel’s performancedeficient actually
prejudiced the 638,outcome of the case. Sharkey,State v. 155 N.H. 640-41
(2007). test,To meet the first prong of this the defendant “must show that
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of reasonable-objectivean standardfell belowrepresentationcounsel’s
(1984).668, To meet thev. 466 U.S. 687-88Washington,ness.” Strickland

is a“must show that there reasonableprong,second the defendant
errors,that, of theunprofessionalcounsel’s the resultbut forprobability

is aprobabilitydifferent. A reasonablewould have beenproceeding
at 694.confidence in the outcome.” Id.sufficient to undermineprobability

questionsmixed of lawinquiryBoth of the ineffectiveness involveprongs
(2009).762, 768 Therefore,Whittaker, we will notfact. v. 158N.H.and State

notfindings they supported bytrial factual unless aredisturb the court’s
law,or as a matter of and we review the ultimatethe evidence are erroneous

of whether each is met de novo. Id.prongdetermination
toobjectthat his trial counsel’s failure toarguesThe defendant

closing argumentsin and was inef-prosecution’s openingstatements the
that the wereprosecutor’s argumentsfective assistance. He contends

that the “was of athey implied part largerbecause defendantimproper
statement,For in his theconspiracy Bayview.” example, openingwith

jurytold the that the defendant “had an exclusive businessprosecutor
that whenrelationship Bayview,” police investigated Bayview,with and the

there,“a lot . . that have been andthey reallyfound of stuff. shouldn’t
in the it was.” In hisway closing,business shouldn’t have been conducted

juryto at and told theprosecutor “shenanigans Bayview”the referred the
that do their The defendant“helped Bayview thing.”the defendant

that is from these that thearguments prosecutor’scontends clear“[i]t
objective try against by]was to to bolster the State’s case defendant[the

himattempting portray co-conspirator widely publicizedto as a in the
— inby Bayview allegedatrocities committed conduct which was not[he]

ofplayed any part.” “inflammatoryto have Because the nature of the
atwrongful Bayview,” prejudiceconduct the defendant asserts that “the of

thatlinking to conduct is obvious.”[him]

first “Ifprejudice prongWe address the of the Strickland test. the
prejudice,defendant is unable to demonstrate such we need not even decide

Walton,performancewhether counsel’s was deficient.” v. 146 N.H.State
(2001)316, omitted); Strickland,(quotation ellipsis318 and see 466 atU.S.

(“If697 it is easier to of an claim on the ofdispose groundineffectiveness
so,lack of sufficient which we will often be that courseprejudice, expect

followed.”).should be

any prejudiceThe defendant’s conclusion that from the prosecutor’s
“obvious,” “a thatprobabilityremarks is fails to demonstrate reasonable

different,” Walton, 146proceedingthe result of the would have been N.H.
omitted), objectedat trial to the(quotation ellipsis318 and had his counsel

Trial areprosecutor’s opening closing argumentsstatements. counsel’s and
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evidence, 378, 390 and,(2004),Flynn,not see State v. 151 N.H. to the extent
so,that they improper, they only marginally Kepple,were were see 155

at 279. a thatHaving probabilityN.H. failed to demonstrate reasonable the
objectedresult of his trial would have been different had his counsel to the

statements,prosecutor’s the defendant cannot his ineffectiveprevail upon
assistance claim.

Because the for adeterminingstandard whether defendant has
received ineffective assistance of counsel is the same under both constitu­
tions, necessarily, we reach the resultsame under the Federal Constitution
as we do under the State Constitution. Id. at 269.

part;in reversed in part;Affirmed
and remanded.

DugganBroderick, C.J., Hicks, JJ.,and and concurred.
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