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—complaining witness has a sound basis for his or her knowledge making
—the testimony admissible topursuant Ebelt that evidence is sufficient to

prove the age.element of

R.T. testified that she yearswas twelve old at the time of the offense.
She testified that she learned her date of mother,birth from her biological
she saw her birth certificate with the same date of recentlybirth as as two

earlier,months and she celebrates her birthday on the day year.same each
There was a practical basis for her knowledge, which possessed “the
characteristics of trustworthiness and reliability” justifyto its admission.
Ebelt, Moreover,121 Ebelt,N.H. at 146. unlike there was no evidence at
trial that R.T. could possibly such,have a different date of birth. As her
testimony corroboration,did not require and the State requiredwas not to
produce her birth satisfycertificate to its burden. The jury could have
found beyond a reasonable doubt that R.T. yearswas twelve atold the time
of the offense based upon her testimony.

Affirmed.
Broderick, C.J., Hicks, JJ.,and Dalianis and concurred.
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(James brief,Reno, P.A., P. & a. on the and Mr.Orr & of Concord Bassett
Bassett fororally), petitioner.the

Green, P.A., (Christopher+ of ColePhinneySheehan Bass Manchester
brief, orally),on and Mr. Cole for theCourtneyand H.G. Herz the

respondent.

Gilman,DUGGAN, the Nicholaspetitioner,J. The Nicholas Trustee of
(Gilman Trust), SuperiorTrust the decision of the CourtappealsGilman

J.), the(Conboy, respondent,the motion to dismiss of Lakegranting
LLC. We reverse and remand.Sunapee Properties,

the facts. Each an undividedsupports following partyThe record owns
in a on Davis Hill Road inseventy-two parcelone-half interest acre located

hasNew The 2667 feet of onproperty approximately frontageLondon.
HillfrontageLake and 2200 feet of on Davis Road.Sunapee approximately

residence, abuildings property,are located on the aincludingSeveral
aboathouse and studio.

H.Byers-Jones propertyand Bartram Woodruff inherited theCharmain
Woodruff, infather, 1969.by uponwill from their G. Bartram his death

conveyed to the TrustByers-JonesCharmain her one-half interest Gilman
1, H. hisApril conveyeddeed 1980. Bartram Woodruff one-halfby dated

byHaines deedFamilyinterest to the Bartram Woodruff Trust dated
15, Trust thenFamily1986. The Bartram Haines WoodruffOctober

(LSP) byLake deedconveyed Sunapee Properties,its interest to LLC



14,Maydated Byers-Jones2004. Charmain and her family have been the
primary of the itoccupants property, using as a seasonal residence.

2005,In February years offollowing disagreements between the brother
and sister over property,the LSP filed a inpetition probate court to
partition the property. objectedThe Gilman Trust to a physical partition
and requested a financial partition, permitting the Gilman Trust to
purchase LSP’s interest at fair market value. The arguedGilman Trust
“that the real divided,estate could not be equitably and . . . that if there
were to be a division of property, equitiesthe anrequired unequal division
in its favor.”

trial,Following a bench the Merrimack County Probate Court (Hampe,
J.) physicalordered partition property.of the probateThe court found that
“[cjonsidering the size of propertythis and the extensive road frontage it is
clear that is entitled to have property partitioned.”[LSP] the probateThe
court noted that partiesthe submitted proposalsvarious for subdivision at
trial; noted, however,it also that party presented“[n]either the court with
a parcel plan[two] subdivision although presented a proposed[LSP] . . .

lot subdivision a[thirteen] and tosuggestion as theallotting proposed lots
in such a manner so that partiesthe could each have their share.” The
probate court found that this thirteen-lot subdivision “can be used to divide
the of parties.”interests the upon submitted,Based the evidence the
probate assignedcourt values to each of the thirteen lots and then
subdivided propertythe into ASublot and Sublot B. ASublot consisted of
lots 1-7 and Sublot B consisted of lots 8-13. The probate court then found
that Byers-Jonesbecause and the Gilman family have been theusing
property home,as their summer they had “a greater emotional attachment
to the property,” and thus the courtprobate ruled that the Gilman Trust
could elect either ASublot or Sublot B and the other gowould to LSP.

land,withDisagreeing the division of the Gilman appealedTrust to the
superior court aseeking jury (2007)trial pursuant to RSA 547-C:3

2008).(repealed dismiss,LSP filed a motion to claiming that because there
no right jury matters,is to a trial in equitable the Gilman Trust did not have

a right to toappeal superiorthe court. superiorThe court rightruled that a
juryto a trial guaranteedis not by the New Hampshire Constitution in a

partition action, grantedand LSP’s motion to dismiss. The Gilman Trust
reconsider,filed a motion to which was denied. This appeal followed.

On appeal, the Gilman Trust itargues is entitled to a trialjury pursuant
I,to Part Article 20 of the New Hampshire Constitution and RSA 547-C:3.

(1)Specifically,the Gilman Trust argues that: the plain I,of Partlanguage
Article 20 provides juryfor a trial in all controversies concerning property;
(2) partition byactions were tried jury prior to the ofadoption the New
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case, are(3) therethe facts of thisConstitution; and uponbasedHampshire
jury.abyheardof fact that should bequestions

2008)(2007) court withI(k) probatethe547:3, (repealed vestsRSA
chapterRSAtopursuantforjurisdiction petitions partitionoverexclusive

a to trial547-0:3, however, right jury“In cases whereprovides:547-C. RSA
judgment byconstitution, may,a at the timepersontheguaranteed byis

declared, the court.” Seesuperiortocourt is therefromprobate appealthe
2008). a trialstatutory jurytorightThe Trust’sGilman(Supp.RSA 547-0:2

juryarightit a tohas constitutionalupon whetheris therefore conditioned
trial.

governs jury trialsConstitutionI, Hampshire20 of the NewPart Article
provides:in civil cases and

in all suits betweenandconcerning property,all controversiesIn
is andpracticein which anotherexcept2 thosepersonsor more

inthose in which the valuecustomary exceptandhas been
$1, no to isand title real estatedoes not exceed 500controversy

involved, by jury.have a trialparties rightthe a to

lan-argument plainthat thethe Gilman Trust’sInitially, we address
in all matters.jury propertyto a trialguarantees rightof Article 20 aguage

of “those in which anotherargues exceptionThe Trust that theGilman
not “all controversiescustomary” qualifyis and has been doespractice

Thus, controversy concerningispartitionbecause aconcerning property.”
partitiona to a trial in all actions.jurythere isproperty, right

trialwe review thedisputes,As final state constitutionalthe arbiter of
v.novo. Town Canaanprovisionsconstruction of constitutional decourt’s of

(2008).795, of aState, interpret meaning“To theSec’y 157 N.H. 799of
(bracketsId.its and intent.”purposeconstitutional we examineprovision,

omitted). so, theyin meaning“In will the thedoing give questionwe words
the was cast.” Id.to had the electorate when votemust have topresumedbe

whichgreat paramountin the lawlanguage people“The used theby
to andalwaysthe is be understoodpeople,controls the as well aslegislature

it at time when thein in which was used theexplained that sense
adopted.”the were Id.constitution and laws

Originally, provided:Article 20

in all suits betweenconcerningall andproperty,In controversies
in in which it has beenexceptor casespersons,two more

have aparties rightused and thepracticed,heretofore otherwise
shall be heldjury; procedurea trial and this method ofbyto

seas,sacred, and as relatearising highin cases on the suchunless
necessarythink it here-shallwages, legislaturetheto mariners

it.after to alter
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CONST,12; (1987);I,pt. McElroy Gaffney,Laws 1788at see N.H. art. 20 v.
(1987).382, 386129 originally interpretedN.H. We this article to aprovide
first,two-part analysis: controversywhether the concerned orproperty

second, did,or persons;involvedtwo more and if it the controversywhether
byone that a atjurywas was resolved the time of the constitution’s

455, (1871).adoption. Strafford,v. 51See CochecoCo. N.H. 457

times,Article 20 has been an attemptamended three each in to
1877,limit can a Inby jury.the cases that be heard the amendment

in in ininserted “and cases which the valueexcept controversy does not
dollars,exceed one and to nothundred title real estate is concerned”

CONST, I,“thepreceding parties.” N.H. art. 20 in 1pt. (history) N.H. Rev.
(2003).Ann. 320 subsequentStat. The amendments modified the amount

1960,controversy.in Id. In in controversythe amount towas increased five
hundred dollars. attemptsId. There were other unsuccessful to increase

see,in controversy, (1974),the amount e.g., N.H. CONST.CONVENTION577
1988,toprior when Article 20 was amended and the value toincreased

$1,500. (1989).N.H Manual for the Gen. Ct. 365 Article 20 was also
1988,amended ingenerally grammatical changeswith and word substitu­

CONST, CONST,I, (1989),tions. Compare I,N.H. art. 20pt. pt.with N.H.
(1987).20 amendments,art. The main ofpurpose however,the 1988 was to

(1987);increase in controversy.the amount 4See C.A.C.R. N.H.S. JOUR.
(1987).(1987); Thus,2065 N.H.H.R. JOUR. 1385 the original meaning of the

article, it,analysisand our pursuant to has not changed. two-partThe
analysis articulated in Co. recentlyCocheco and in Hairapplied Excitement

U.S.A., 363, (2009),v. L’Oreal 158 N.H. 368 remains the law. The Gilman
that,argument 20,Trust’s upon plainbased the language of Article the

exception of “those in which practiceanother is and customary”has been
does not “allqualify controversies isconcerning property” without merit.
We conclude that if the controversy concerns wasproperty but not resolved

aby jury adoption constitution,at the time of the of the no aright juryto
Co., 457,trial Seeexists. Cocheco 51 N.H. (holdingat 459 tax abatement

exists);concerns noproperty right Lebanon,but to a trialjury Backus v. 11
19, 27 (1840)N.H. (holding right juryno to trial to determine damages for

use).the taking propertyof for public
case,In this there is no that a proceeding partitiondoubt for is a

See, Wheelock,controversy concerning e.g., 329,v.property. Foley 157N.H.
(2008).333 This satisfies the first of thepart analysis. inquiry,The

therefore, is a a inright jurywhether there was to trial actions atpartition
adoptedthe time the constitution was in 1784.

“To party right by juryresolve whether a has a to trial in a particular
action, lookgenerallywe to both the nature the theof case and relief
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byincluded a trialcustomary practicetheand ascertain whethersought,
omitted).Excitement, at 368 (quotationHair 158 N.H.jury before 1784.”

it asI, existing right, guaranteeinga of anrecognition20 “wasPart Article
repeal, infringement, orguarding againstitpracticed,it then stood and was

action, toit so as includelegislative extendingbut notbyundue trammel
omitted). Our(quotationbeen its benefits.” Id.what had not before within

out in itstherefore, pointsa historical As LSPrequires discussion.analysis,
as inbrief, actions described matterspartition consistentlyhave been

however,partitionmost injury. equity,tried a actionsequity without Unlike
Therefore,in tried we first examineby jury.that it wasunique originallyis

trial in thenhistory jury Hampshire,of the to a New and discussrightthe
focusingin Newhistory England Hampshire,actions andpartitionthe of

actions topartition equity.the transfer ofupon
jurya trial the seventeenthright begins duringdiscussion of the toOur

Bay Colony.united with the Massachusettscentury, Hampshirewhen New
1641,Appendix1 at 755. In[Prov. Per.]See Province Period 1679-1702

Hampshire adopted Bodycolonial New the of Libertiesthrough legislation,
— the ofBay Colony statutoryof the Massachusetts first elaborate scheme

liberty “In allActions at law it be thelaw. Id. One such stated: shall libertie
theydefendant mutual to whether willplantife byof the and consent choose

Jurie,by upon justor a it be the lawtryed bybe the Bench unlesse where
hath The shall to allgrantedreason otherwise determined. like libertie be

time,in At that was “full ofHampshireCriminall cases.” Id. Newpersons
intensified,forEnglish by jury, bythe trial if theirpassion possible,

(1875).Henniker, 179,country.”in this v. 55 N.H. 187experience Copp
1680,In the for the toHampshire people rightcode of New secured the

men,“tried of theby Jury good accordingbe a Twelv & lawful to
matters,in Capital,custom of all “whether orEngland”commendable

Criminal, 1679, 6;or man & man.” ch. 1 Province Papersbetween Laws
Pap.] This act that have a trialprovided parties395. the could bench[Prov.

jury,if the court notby agreement by anyor did have trials which case“[i]n
1679,aggreeved byand shal Trial aparty appeal, Jury.”have Laws[could]

6; 1 that thePap. Hampshire taught bych. Prov. 395.New were trialpeople
was “a ofjury designed “guard[] rights jurysacred institution” to the the

REID,judges.”from the encroachment of J. CONTROLLINGthe LAW:
Legal Early Hampshire (2004)inPolitics National New 115

omitted).(quotation
however,During century, Hampshirethe seventeenth New did not

the a trial to Forright jury example,extend to all cases. actions not
aexceeding monetary amount that did concern aspecified disputenot

1687, (justicestitle land were to the Laws ch. 3 ofabout to tried bench. See
not 40 andpeace may exceeding shillingsthe decide differences “wherein
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(courtsConcerned”); 1692, trythe ch.Title of Land is not Laws 10 “heare
offinally things& all actions & Causes actions & all matters &determine

& orCauses at the Law of what nature kind nottryable Com’on soever
Conserned”);twenty where title of land is not Prov.Exceding pound & 3

(“[I]f(same); 1Pap. any219 see 393 orPap.also Prov. difference
hereafter arise us about titles of itcontroversy amongstshall the land ...

).shall 12finally by Jurynot be determined but a of able men . . . .”
Moreover, as our explained:case law has

jurisdiction, trial,juryProbate without the to aright existed at
constitution,prior adoptioncommon law to the of the and

bytherefore no such has beenright created the constitution. The
a trial inright request jury probateto matters is purely statutory

and be themay granted legislatureor limited as sees fit. The
legislature has no such to a ingranted right jury probatetrial
court.

280, 282(2001)In of Heald, executor,re Estate 147N.H. an(holding estate
in an fiduciaryaction for breach of notduty, does have a rightconstitutional

trial); (1985)Atkins, 577,to a jury Petition 126N.H. 578-79 that(findingof
rightthere is injuryno to trial a will nocontest where material facts in

dispute).
1784,Finally, toprior equity matters in New Hampshire were tried to

(1943) (“[I]fthe Mills, 414,bench. Dion v.See Cheshire 92 N.H. 417 there
be matter apparent equity,of as the of an obligation,forfeiture ofbreach

like,Covenant without ordamage, the the Bench shall suchdetermine
omitted)); 1692, (debtmatters of equity.” (quotation see also Laws ch. 10

and trespass jury).tried without is suggestion“Never there a that an
equitable issue was submitted to a Justjury. duringas the seventeenth
century, jurydenial of trial inby equity was the rule theduring all

Dion,subsequent atperiod.”colonial 92 N.H. 418.
history actions,We now turn to the of partition beginand by examining

partition as it existed inoriginally England. Partition has its inorigins
law, (1)English common which forprovided two oftypes partition:

(2)voluntary by agreement; FREEMAN,compulsory byor court. A.C.
Cotenancy Co-ownershipAand on thePartition: Treatise Law of

Independent Partnershipas it Exists of theRelations Between
(2d 1886).394,§ at ed. CompulsoryCO-OWNERS 504 partition by the court

420,dates back 1272 of III.reign Henry §to and the Id. at that540. At
time, heir,when an inheritance of real went thanproperty to more one and
the upon land,heirs could not a ofagree partitiondivision the could be
compelled theby followingprocedure: “Awrit was for this purpose directed
to four persons, justices occasion,or five were appointedwho for the and



goodof and lawfulbythe land the oathsappreciateto extend andwere
. . or hisby Mng... to be returned . theparties [to]chosen thepersons

also420, voluntary partitions, parties§ 541. In the wouldjustices.” Id. at
individuals, commissioners, to the land.select known as divideoccasionally

396,§Id. at 506.
421,§ atjury.to include a Id.subsequentlycommon law evolvedEnglish

writ and the sheriffby partitionlandowner would sue ofinitially544. The
in Id. at If thenamed the writ. 546.would summon the other cotenants

default,action, aopposed sufferingin the as tocotenants appearedother
“If thewould file a declaration. Id. at 547.the landowner thenpetitioning

forconfessed, if after the issue found the plaintiff,was or trial wasaction
interlocutoryfavor an judgment,... designating]entered in histhere was

made,be and also the moietiespartitionthe whom shouldpersons between
issued,A judicialwhich was entitled.” Id. writ then[money] to each

land, aupon‘the with a of twelve the made“whereupon jurysheriff went
”it and the or to the heirspurparts respectively.’division of allotted shares

(R.I. 1981)1233, Loyd,Maciag, (quotingv. 431 A.2d 1234-35Duffy
(1919)).Partition, 162,L.67 U. PENN. REV. 167

lawEventually, recognized partition pro-Parliament that the common
“tedious, FREEMAN, supraandexpensive,cess was sometimes ineffectual.”

at of of the and“by difficulty discovering544. This was reason the persons
divided, dilatoryof the tenants ... toestates be and the defective or

summons, attachment,of of andexecuting returningand the process
distress, by... of which orpersons having partsreason divers undivided

the aregreatly oppressed prejudiced, premisesare and andpurparts
omitted). result,destroyed (quotationwasted and ....” Id. As afrequently

chancery began jurisdiction partitioncourts to exercise in suits for without
a at 546.Ajury. partition developed “byId. new method of thus wherein

filed,jurisdiction onchancery exercising equitabledecree of its a bill
in apartition,for a which it is usual for the court to issuepraying

for to who apurpose persons, proceedcommission the various without
(W.H.Story, Equity 872, ed.,jury.” §2 Lyon,Jurisdiction at 250 Jr.

1918). title in matter indispute, partition14th ed. Provided was not was a
(“And879, suspicious§ at 257 if there are no circum-equity. Id. indeed

stances, law, remedythe clear at a in ispartition equitybut title is the for
law.”).as matter as atrightmuch a of

Hampshire patternfollowed a in the ofdevelopmentNew similar
in atpartition England, originally byin As was writequity. partition

613,jury.law and a v. 52 N.H. 615Woodbury,common included CrowellCf.
(1873) in cases(discussing trajectory partition”of of indivisible“special

thecenturyThe the referenceproperty). passed duringacts seventeenth
that of to beimportance property any disputeof the of and fact isright
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(“[N]o ofby jury.settled a 3 Prov. 186 Person’sPap. Right propertySee
by determined,...any Exceptshall be of the courts where matters of fact

by by...are either the or ... found Twelve menacknowledged parties, be
1714,of 1neighborhood.”); (property “maythe see also Laws ch. owners be

Same,by writt the Law DivideCompelled partitionof at Common to the
themselves”).partieswhere the cannot makeagree partition byto thereof

Thus, constitution,to of aprior adoption the there was a clear reference to
however,trial inright by partitionto a matters. Even morejury compelling,

jurisdictionis ofdevelopment probatethe the court’s over partition
minors.involving

above, originally jury.As stated was consent orpartition by by Because
consent,giveminors were to the to andeveloped provideunable law

eighteenth petitionsalternative method to consent. In the century, were
presentedregularly Hampshire Assemblyto the New requestingGeneral

1784,ofpartition by 1; 1783,land inherited minors. See ch.Laws Laws ch.
2; 1779, 2; 1764,ch.3; 1778, 9; 1763,Laws Laws ch. Laws ch. &Laws chs. 6
7; 1760, 3;2; 1758, 1754, 3; 1747,Laws ch. Laws ch. Laws ch. 6.Laws ch.

thatpetitions minors,Such noted the theybecause heirs were could not
consent, and that writpartitionthe alternative of at common lawby before

(“Thatjury 1764,a would be and tedious. Laws ch.expensive 9 the said
beingHeirs they by byMinors coud not make Division & toconsent do it

writ aat common Law be such theChargewoud as Said Heirs coud not well
sustain and Praying Judgetherefore that the of mightProbate be

to inAuthorized cause said Division to be made the of Intestacyas Case as
Instances”).had Done inbeen other like The AssemblyGeneral would then

the judge probate freeholders,authorize of to issue a warrant to five known
commissioners,as See, 1760,toaccording e.g.,to divide the land law. Laws
2; 1758,ch. Laws ch. 3.

3,1766,July AssemblyOn the General “An apassed Act for more &easy
expeditious makingmethod of Partition of Land or other real Estate held

1766,in Common.” ch. act provided:Laws 2. This

presentedWhereas Petitions are theoften to General Assembly
for private Acts to Partitionauthorize & Division of Lands or

inother real to be a Summary way,Estate made to avoid the
&Expence delay making by Jurythe same a where Minors orof

others under any disability making byof such mutualPartition
interested,consent & are wherebydeed much of the time of the

Affairs,inGeneral is taken toAssembly up privateattention for
Remedy whereof

it byBe Enacted the & thatAssemblyGovernor Council the
of ofJudge grantingProbate Wills & for Letters of administration

on the dyingEstates of Persons intestate within this Province be
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anyPartition oforto cause a divisionis authoris’dhereby&
in common &heldprovincein thisreal Estateor otherLands

sointerested, or of themanyundivided, Personswhere the
to makedisabilityanyor underare Minorssuch Estateholding
upon thedeed, upon Oathby five freeholdersbythereofpartition

in the sameinterestedof, any Partyin ofor behalfapplication
do in cases of theLaw authorized tobyas he ismanner & form

dyingof Personsthe real Estates& settlement ofdivision
return’d toso made &intestate, beingand Partitionwhich division
adjudgedbe ashallapprov’d,him allow’d&Judge bysaid &the

all parties.tobinding&good partition

added). to thean alternativeprovided1766 act thusThe(emphasisId.
and consenta minor was involvedjuryof a trial whendelayandexpense

Instead, property.could thepartition“fivefreeholders”an option.was not
that, thisduring period,act indicatesof thislanguagetheImportantly,

Thus, theby jury.orbyeither consentcommonlywas donepartition
1766, by jury.trialthat, includedpartitionas ofrecord showshistorical

of the4,1789, years adoptionafter theFebruaryuntil fiveIt was not
of allconstitution, jurisdiction partitionwas giventhat courtprobatethe

“AnAssembly passed1789, year,ch. 43. In that the Generalactions. Laws
Estate,” whichother realPartition of Lands andeasyfor the moreAct

or Persons interestedanyof Personupon Application“That theprovided:
Land, Estate ... tolot, of or other realparcelin tract oranywith others

..., hereby isJudge be and heof the saidJudge of the Probate Willsthe
to beland or other real Estateto cause Partition of suchempowered

by the saidappointedto bea of five freeholdersbymade ... Committee
Parliament, inAssembly, passingthethe British GeneralId. LikeJudge.”

numerous, live remoteParties concerned areact, articulated that “thethis
unknown.”Id. The Generalother, are sometimes& some of themfrom each

actingof five mencomprisedcommissionsAssembly therefore authorized
processId. Thispartitioncourt to land.probateof theat the direction

finallyactionscentury, partitionwheninto the nineteenthcontinued
(“[T]here can noCrowell, at 615 be52 N.H.matters. Seeequitybecame
fully uponconferredjurisdiction wasequitythat this branch ofdoubt but

1832.”); v.act of Whittencourt, by theequity powers,with otherthe
(“[T]he(1858) is an326, of real estateWhitten, partition36 N.H. 332

329,Morrill,v. 5 N.H.Morrillequity jurisdiction.”);ofundoubted branch
(‘When of this(1831) petitionon ahas been renderedjudgmenta330-31

bydirected themade, is askind, appointed,a committeepartitionthat be
Little, 61 N.H. 365division.”), v.statute, by Doughtyoverruledto make a

(1881).
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upon rightthe we conclude that there was a to aforegoing,Based
Thus, at thejury trial in actions in 1784. the time constitution waspartition

by by jury.common method either consent or See Lawsadopted, the was
(“[CJommon1783, lands,ch. 2 asmaking partition pointedmethod for of out

State, very expensive.”);theby the laws of would be troublesome and Laws
1766, delaych. 2 of the same(noting expense making by jury);and

(methodFREEMAN, supra at 547 for atpartition by writ common law
1784,however,Itjury). partitionincludes was not until thatafter became an

action in under of court.equity jurisdiction probatethe the

The Trust is entitled to a injury superiorGilman therefore trial court
pursuant to 547-C:3. the suit priorRSA Because Gilman Trust filed to the

547-C:3,most recent of it at“may, judgment byversion RSA the time the
declared,isprobate superiorcourt therefrom to court.”appeal the The

however,legislature, torecently provideamended RSA 547-C:3 the supe­
jurisdictionrior court with exclusive “in any such case where the aright to

by guaranteedtrial jury by byis the constitution and claimed any party.”is
Therefore, any partitionRSA 547-C:2. future any partyaction where

requests jurya trial must be inoriginally superiorheard the court.
Because we conclude that our constitution for aprovides right to a jury

matters,trial inrequested partitionwhen we need not address the Gilman
argumentTrust’s alternative that the specific facts of this case warrant a

jury trial.

andReversed remanded.

C.J.,Broderick, Dalianis, J., Hicks,concurred; J.,and concurred
specially.

Hicks, J., concurring agreeI with that aspecially. majority jurythe trial
likely was available at law to holdersproperty seeking compulsory partition

ofadoptionbefore the 1784 I separatelyState Constitution. write to discuss
the contours of such Inright on remand. addition to the normal pretrial

issues,procedures inscreening my opinionfor triable the presiding justice
authorityhas the pursuant to CourtSuperior Rule 73 to set aside the jury’s

decree if it offends the traditional notions of Seeequity. RSA 547-C.-29
(2007) considerations); (2007)equitable(listing RSA 547-C:10 (statingcf.
“the court full powershall have to determine the interests of allrespective

parties”). FREEMAN,the generallySee A.C. COTENANCYANDPARTITION:
Co-ownership IndependentA theTreatise on Law of it Existsas

Partnership (2dof §Relations Between the Co-owners 505 ed.
1886).

genesis,its it undisputedWhatever is that is now apartition matter
Wheelock,calling upon theheavily equity powers. Foleycourt’s v. 157 N.H.
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(2005);DeLucca, 100, 104 v.152 N.H. Gordon329, (2008);DeLucca v.333
(1898).411, 412862, (1977); 69 N.H.Gordon, Jaques,117 Hale v.N.H. 864

developed in Newpartitionin actionsjury righttrialpre-1784While the
suchlaw, jurisdictionthe overequitableat elsewhereHampshire only

613, 615Woodbury,v. 52 N.H.Crowellmatters became well-established.
(1919).162, 168-69, The(1873); Partition, L. 17367 U. Pa. Rev.Loyd,

1784independent judiciary inlack of an effective andstate’s functional
LegislatingReid, De­the Courts: Judicialgainsaid,cannot J.be

Hampshirependence Early (2009),9,24 likelyin andNational New
courts,Hampshire Coppfor of in Newequitable powersaccounted the lack

(1875);Crowell,Henniker, 179, 210-1155 52 N.H. at 615.Doubtlessv. N.H.
in partitionsrolepower, jury’shad our courts vested with such thebeen

211; POMEROY,1 AN.H. at J.Copp,have been narrower. See 55would
Jurisprudence (4th 1918)Equity 116, is(jury§ at ed.Treatise on 136

to the doctrines andaccordingframe and deliver a decreeill-equipped “to
.”).of . . .equitymethods

acts the court with certainAlthough governing partitionlater vested
Crowell, 616, legislative delegations52 N.H. at suchequitable power, see

55trial Seetypically pre-1784 jury right. Copp,cannot alter the substantive
however, and theprovisions may, superiorN.H. at 198.Other constitutional

inpower constitutionally partbecame vested 1966asgeneral equitycourt’s
II, of New“judicial byof the conferred Part Article 72-a thepower”

CONST, (“TheIll, judicial§art. 2 PowerHampshire Constitution. U.S.Cf.
.”);Cases,to in . . v.Equity Sportshall extend all Law and . Richardson

(Haw. 1994).169,(Waikiki Corp.), 880 P.2d 182Shinko
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