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in land andalready have interestsboth those whoserving] protectto[thus]
interests”).like to suchacquirethose who would

reasons, summary judgmentofgrantwe reverse theforegoingFor the
of an easement and remand.the issue of the existenceon

Reversed and remanded.

JJ.,Duggan, concurred.Broderick, C.J., andand Dalianis

Rockingham
No. 2008-380

HampshireThe of NewState

v.

TayagRonald

16,Argued: April 2009
17,Opinion 2009Issued: June



22

(SusanA.Kelly Ayotte, attorney McGinnis,P.general senior assistant
attorney ongeneral, the memorandum of law orally),and for the State.

Russell,R. defender, Manchester,Todd public of on orally,the brief and
for the defendant.

Duggan, J. Following his conviction for aggravated felonious sexual
(AFSA), 632-A:2,1(1) 2008),assault see defendant,RSA (Supp. the Ronald

J.)Tayag, appeals {Lewis,the ofruling Superiorthe Court denying his
motion to dismiss. We affirm.

The record reveals the following 3-10,facts. During Julythe week of
2004, brother,the Raymonddefendant’s Tayag, rented a vacation home in

defendant,Hampton Beach. The Raymond and several other relatives
stayed at the beach house during Raymond’s R.T.,the week. daughter,

on July vacation,arrived 5. During the the insleptadults bedrooms on the
second floor and the children in aslept recreation room on the first floor.
R.T. slept with her brother on a trundle pulledbed that out from
underneath a daybed, one cousin slept daybed,on the and two other cousins

a pulloutshared couch.
R.T. testified that during vacation,one evening of the she sleepwent to

before the other children sleptand on the outside of the trundle bed. She
testified that she awoke in the middle of nightthe when she felt the

fingersdefendant’s vagina;inside her her underwear and shorts were
side,topushed one and the defendant was standing over her. R.T. testified
moved,that when she the defendant went back to the cot in the recreation

room where he was thatsleeping particular night.
During the R.T.,direct examination of the State R.T.asked her date of

objectedbirth. The defense on hearsay grounds, that R.T.arguing only“is
togoing testify [to date of birth upon]her] [based what somebody else told

her her date of birth was.” The defense argued that very“[R.T. is] close to
her thirteenth birthday, and the State needs to introduce some kind of
officialbirth orcertificate officialrecord. memoryShe has no of her birth.”
The trial court deferred ruling on the matter and R.T. was able to testify
that yearsshe was twelve old in July 2004.R.T.was the State’s last witness.
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case,evidence, of itsbut to the closeprioritsthe State submittedAfter
R.T., outside of thetestimony fromfoundationthe trial court heard

R.T.her date of birth.knowledgeher ofjury,of the to establishpresence
she had seen her birthher date of birth becausethat she knewtestified

earlier, told herbiologicalher motheras two monthsrecentlycertificate as
date, day year.a on that eachusually birthday partyand she hadit was that

facts beforetestifythat R.T. could to these sametrial court then foundThe
jury,the which she did.

dismiss,case, arguingthe defendant moved toAt close of the State’sthe
stateof the defendant’s mentalto submit sufficient evidencethe State failed

motions, juryand the returnedThe trial court denied bothage.and R.T.’s
appealThis followed.guilty.a verdict of

denyingthat trial court in histhe erredarguesOn the defendantappeal,
first thatarguesevidence. The defendantmotion to dismiss for insufficient

rea ofof the mensonly circumstantial evidencepresentedthe State
out, abeyondhave ruledjurorthat reasonable couldknowingly, and “[n]o

doubt, have actedmayconclusion that [the defendant]reasonable the
that did not meet itsarguesor He next the Staterecklessly negligently.”

it uncorroborated evidenceprove ageto R.T.’s because submittedburden
and “failedthe of thirteen at the time of the offenseagethat R.T.was under
knowledgea withquestion personalto a birth certificate or witnessproduce

age.”about the victim’s
dismiss,toTo succeed on his motions

that in itsdefendant had to establish the evidence viewed[t]he
inferences,the benefit of all reasonableentirety, giving the State

thatbeyondto a reasonable doubt he wasprovewas insufficient
crime the trial court’sguilty charged. reviewingof the When

dismiss,denial of a motion to we view the evidence and reasonable
in to thearisinginferences therefrom the manner most favorable

State.

(2005) omitted).331,Littlefield, (quotationState v. 152 N.H. 349-50
evidence,Moreover, to of theprevail challenge sufficiencyon his the“[t]o

fact, viewingthe must that no rational trier of all of theprovedefendant
from it in most favorable tolightevidence and all reasonable inferences the

State, a doubt.” Id. at 350guilt beyondthe could have found reasonable
omitted).(quotation

tocharged pursuantThe defendant was with one count of AFSA RSA
(1)1(1).632-A:2, the to that the defendantproveThe State had burden

(2) thirteen,R.T., the of andsexually agewhen she was underpenetrated
(3) 632-A:2,1(1); N.H.Ayer,that RSA State v. 136knowingly.he acted See

(1992).191, argument concern-initially194-95 We address the defendant’s
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theing prove 626:2,11(b)State’s burden to he acted whichknowingly, RSA
(2007) persondefines as: “A knowingly respectacts with to conduct or to a
circumstance that is a material element of an offense when he is aware that
his conduct is of such or that suchnature circumstances exist.”

“Because persons rarely explain to others the workingsinner of their
must,minds or mental processes, culpablea mental instate most ...cases

proven bybe circumstantial 514, 516evidence.”State v. 149DiNapoli, N.H.
(2003) omitted).(quotation circumstantial,“When the evidence is solely it
must allexclude rational conclusions except guilt. standard,Under this
however, we still consider inthe evidence the light most favorable to the

context,State and examine each evidentiary item in not in isolation.”
Littlefield, 152 N.H. at 350. “The proper analysis is not everywhether
possible but,conclusion has rather,been excluded whether other rational
conclusions based on the Cobb,evidence have been excluded.” State v. 143

(1999).638,N.H. 658 jury“The is entitled to requisiteinfer the intent from
the defendant’s conduct in of alllight the incircumstances the case.”

omitted).DiNapoli, 149 N.H. at 516 (quotation and brackets

Here, R.T. yearstestified she was twelve old when she vacationed at
house,the beach duringand that her visit she in aslept trundle bed with

her brother. She testified that one night she awoke when she felt the
defendant’s fingers inside her vagina, her shorts and underwear were

side,pushed to one and the defendant was standing over her. uponBased
evidence,this and the toinferences be drawn therefrom most favorably to

State,the a rational jury could conclude that the defendant acted knowingly
when he inserted his fingers into R.T.’s vagina. There is no evidence that
supports any other rational Moreover,conclusion. R.T. testified that when

moved,she the defendant “ran back the cot” where he[to] was sleeping,
conduct that jurythe ie.,could have concluded “illuminates intent” the
defendant knew what he was anddoing knew that it wrong.was DiNapoli,
149 N.H. at 517. The argumentdefendant’s that the State provefailed to

requisitethe mental state is therefore without merit.
We next address the defendant’s argument that the State submitted

insufficient evidence of age.R.T.’s The State initially argues that this issue
preservedwas not for appeal because R.T. was testifyable to as to ageher
objectionwithout from defense counsel. We conclude that because the

argumentdefendant’s evidence,concerns the sufficiency of the issue was
preserved by his motion to at case;dismiss the close of the State’s we thus
address the merits of the argument.

arguesThe defendant that the State onlysubmitted R.T.’s testimony of
birth,her age and date of thatand such evidence is insufficient to satisfy

the State’s burden. He thatargues the State should have submitted R.T.’s
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R.T.’scorroboratefrom R.T.’s mother totestimonybirth certificate or
element,agein the is anHe that in cases which victim’stestimony. requests

knowledgefor thethe must have a sound basiswe a rule that witnessadopt
Ebelt, 121v.pointsThe defendant to Stateit must be corroborated.and

(1981), request.supportN.H. 143 to this
sexual assaultEbelt, with feloniouschargedIn defendant wasthe

1979), the torequired provewhich State(Supp.to 632-A:3pursuant RSA
Ebelt, at121 N.H.of at the time.agevictim was under the sixteenthat the

hertestify ageto her whenwhether the victim could as144. The issue was
the factsbirth certificate andknowledge uponwas based a “discovered”

at thewas or sixteena as to whether she fifteenpresented questionclose
of145, originthatthe Id. at 146.The victim testified “thetime of offense.

certificate; thatsawknowledge ageher of her was the birth before she
birthday.”name a differentbyshe went another and celebrateddocument

wasby a named “Aldrich.”ShecoupleId. at 146. She had been abandoned
she wasupon“Debbie Ebert” and the birth certificate which reliedcalled

by the of and listed a “Deborahemployeediscovered an of division welfare
Lynn Ebelt.” at 145.Id.

agea as to“[technically, person’s testimonyWe that his ownnoted
the Id. athearsay personalis because he cannot have of event.”knowledge

held, however, a such“practicalthat where is basis for146. We there
is as to his or her or dateknowledge,” permitted testify agethe witness to

(1915)).Tetrault, 14, 14-15 justifyof Id. v. 78 To its(citingbirth. State N.H.
rule, the forexception hearsayadmission as an to the basis the witness’s

andknowledge possess requisitemust “characteristics of trustworthiness
Ebelt, 146; Tetrault, at (finding121 N.H. at N.H. 15reliability.” see 78
a it from herknowledgewitness had sound basis for her where she learned

803(19);aunt);told R.parents, bywho had been her N.H. Ev.adoptive
(Iowa 1997)493,Mitchell, witness(holdingState v. 568 N.W.2d 500
803(19)). only theretestimony as falls evidence rule It is whereageto under

is the that must corrobo­knowledgeno sound basis for witness’s there be
Ebelt,Ebelt, 121N.H. at 146.Based the facts in we concludeduponration.

her whichage,not a sound to as totestifythat the witness did have basis
required corroboration to be admissible. Id.therefore

Here, to hertestimonydefendant does not that R.T.’s asarguethe
Instead, testimonythat herage argueswas inadmissible. the defendant

“Theprove disagree.alone is insufficient to this element of the offense. We
inof nottestimony requiredthe victim shall be to be corroborated

(2007).632-A:6, theprosecutions under this RSA I Providedchapter.”
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—complaining witness has a sound basis for his or her knowledge making
—the testimony admissible topursuant Ebelt that evidence is sufficient to

prove the age.element of

R.T. testified that she yearswas twelve old at the time of the offense.
She testified that she learned her date of mother,birth from her biological
she saw her birth certificate with the same date of recentlybirth as as two

earlier,months and she celebrates her birthday on the day year.same each
There was a practical basis for her knowledge, which possessed “the
characteristics of trustworthiness and reliability” justifyto its admission.
Ebelt, Moreover,121 Ebelt,N.H. at 146. unlike there was no evidence at
trial that R.T. could possibly such,have a different date of birth. As her
testimony corroboration,did not require and the State requiredwas not to
produce her birth satisfycertificate to its burden. The jury could have
found beyond a reasonable doubt that R.T. yearswas twelve atold the time
of the offense based upon her testimony.

Affirmed.
Broderick, C.J., Hicks, JJ.,and Dalianis and concurred.
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