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Hall, Anderson,Morse, P.C., (.FrankMiller & of P.Spinella, Concord
Spinella, orally), petitioners.Jr on the brief and for the

Brinkman, Woodsville,B. of by orally,Stan brief and for respon-the
dents.

HICKS, Brooks,J. The respondents, Robert and Kristine ordersappeal
(Bomstein JJ.)of the Superior Burling,Court and granting summary

to thejudgment petitioners, KathyWilliam and Soukup, denyingand
summary thejudgment respondents,to in this action quietto title to

ofproperty petitioners respondentsthe over which the claim an easement.
reverse andWe remand.
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inor appeartrial court’s ordersin thewere recitedfollowing factsThe
in Lisbontwocontiguous properties,involves threeThis casethe record.

lot). direct(the havepropertiesThe first twoLyman Lymaninand the third
atwerepropertiesAll threeaccess, lot is landlocked.Lymantheroad but

1992,21, DibnerJanuaryOnS. Dibner.by Andrewone time owned
to himself asthe three lotscontainingparcelconveyed the then-undivided

Cliff).(Rock laterAlthoughTrustRealtyof the Rock CMtrustee
bymade Rock CMtechnicallyto the werepartiesof the lotsconveyances

courtthereof, and the trialpartiestheas trusteeby Dibnerand executed
and, forbymade Dibnerhavingas beenconveyancestheserefer to

we will do the same.consistency,
(the intopropertytheplan) dividingplatfiled a subdivisionRock CM

thealonglots into twolots, one of thoseand later subdividedseveral
Planningby the Lisbonapprovedline. The wasplantownLyman/Lisbon
runningIt an “EXISTING EASEMENT”depictsand recorded.Board

the three lots at issue.through
15,1995, lot to the Brooksesconveyed the middleSeptember DibnerOn

(the(the oflot), righteasement Dibnerreserving followingtheBrooks
way):

RESERVING,EXCEPTING, as an appurte-andSAVING
in said Townofgrantorland of the situateremainingnance to the

for all purposes,and EASEMENTLyman, perpetualthe RIGHT
vehicle, pedes-to of motorincluding passagebut not limited the

theremainingfrom said land oftrian and animal traffic to and
construction,Lyman,in of and thegrantor situate said Town

road, culverts,drainage,arepairmaintenance and ofgrading,
embankments, installation, mainte-ditches, and theandslopes

andutilities abovetelephonenance and of electrical andrepair
(1) that of landstrip approximatelythe allground, uponunder

[(the(60) plan)]on the aforesaid assixty planfeet in width shown
Brooks Road across LotrunningEasement” from the“Existing

plan throughon said the within-describedNo. R4-5 shown
the situatethrough remaining grantorsaid land ofpremises and

....Lymanin said Town of

SoukupsthebyR4-5 is the lot now ownedThe lot referred to as Lot No.
Thus,(the aslot), bytime still owned Dibner.which was at thatSoukup

(Bomstein, J.), “isright waythe Dibner ofthe Trial Courtbynoted
lots, evenSoukupthe andextending [Brooks]described as across both

lot, rightnot need a ofMr. Dibner didSoukupas the owner of thethough
it.”way to cross over
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12, 1996,On June conveyed Lyman Brookses,Dibner the lot to the
with”“together the Dibner ofright way.The Brookses conveyed Lymanthe

2002,lot to Robert Brooks’ inparents but itreacquired after this suit was
Thus,filed. currentlythe Brookses own both the Brooks Lymanand lots.

18, 1999,On June Dibner conveyed Soukupthe lot to Soukups.the The
deed to the Soukups contains no reference to the Dibner ofright way.

SoukupsThe filed a petition quietto title and for declaratory and
injunctive Brookses,againstrelief the asserting that the Brookses notare

toentitled make use of the alleged right wayof property.over their The
Brookses raised equitabledefenses of estoppel and unclean hands and
asked the court to that theydeclare claim of right“have and right to use the
‘Dibner Right-of-Way’over the Lot withinSoukup the ofscope originalthe
Dibner Lot language.”

partiesBoth moved for summary judgment, which the Trial Court
J.) denied,(Burling, finding genuinethat issues of material fact existed.

The parties reconsideration,moved for asserting their agreement on the
facts,relevant except those related to the Brookses’ defenses,affirmative

and claiming that aonly legal question remained at issue. The Trial Court
J.)(Burling, grantedthen summary judgment in favor of the Soukups,

(1)ruling: “to the extent Mr. Dibner may have attempted to ancreate
easement over the Soukup lot for his ownbenefit as Lymanthe owner of the
lot,” such an easement was unnecessary because he owned the Soukup lot
and, thus, any purported easement was “extinguished through merger with

(2)interest”;his ownership and “to lot,the extent the Lyman as the
estate,dominant has easement rights lot,over the the[Brooks] servient

estate, that extinguishedeasement has as because thewell[]” Brookses own
both lots.

The Brookses filed a motion for further hearing to address their defenses
hands,of unjustunclean enrichment and various theories of estoppel. The

J.)Trial (Bomstein,Court granted summary judgment in favor of the
onSoukups each of these defenses. The Brookses now appeal.

In reviewing the trial grantcourt’s ... of summary judgment, we
consider evidence,the affidavits and other and all inferences
properly them,drawn from in lightthe most favorable to the

Ifnonmoving party. there is genuine fact,no ofissue material and
if movingthe party law,is entitled to judgment as a matter of the
grant of summary judgment proper.is We review the trial court’s
application of the law to the facts de novo.

Bel Air Assocs. v.N.H. Dep’t Servs.,Health 104, 107& Human 158N.H.of
(2008) omitted).(quotation
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that trial court in thatappeal, argue findingOn the Brookses the “erred
not or an over his own aspropertyDibner could create reserve easement

the andcompletely ignored plan creatingthe subdivision lots easements[it]
in contention.” The Brookses assert that “this is a clear case of the
exception Merger”to the Doctrine of that “when land isapplies properly
subdivided to a recordedaccording plan.”

acknowledge generalThe Brookses the rule of but assert anmerger,
inexception to the rule an easement is created accordance with a“[w]hen

common, circumstances,orgeneral plan plansubdivision .... Under such
a valid easement is in abeyance pending convey-created but held an out
ance. Such an easement not itmerge, merger.”does nor is invalid due to

(Colo.Nickerson, 2006),citeThey Allen v. 155 P.3d 595 Ct. in whichApp.
court that propertythe concluded “a owner who propertysubdivides with

servitudes, easements,a common plan may includingcreate orburdening
benefiting the subdivision that upon conveyancearise the of individual

and thoseparcels, bindingservitudes are the subdivider ownerupon and
purchasers Nickerson,inure to with notice.” Allen v. 155 P.3d at 600.

The Soukups challenge argumentthis on a number of grounds, including:
(1) (2)court;that it arguedwas not before the trial that in“nothing [New

(3)Hampshire] interest;”jurisprudence supports such a in‘springing’ that
servitudes,order to have a common plan there must be reciprocal

(4)benefiting lots, here;and allburdening of the which is not the case that
injusticethere is no here that would the anjustify imposition impliedof

Prop.:(Third)servitude §2.14under Restatement OF Servitudes
(2)(b) (5)(2000); that the easement referred to in the notplan was created

(6)by plan;the and that v.Allen Nickerson “does not stand for the
thatproposition... recordingthe mere of a subdivision plan with reference

to an easement an exceptionconstitutes to the merger doctrine[].”
first agreeWe with the thatSoukups this case does not involvereciprocal

and, such,servitudes as it does not implicationinvolve the of servitudes
Prop.:(Third)topursuant Rather,§Restatement of Servitudes 2.14.

the Brookses assert an express appurtenant easement. also withagreeWe
the Soukups planthat the itself did not ancreate easement.

“Aneasement is a innonpossessory propertyinterest real that can
be created writtenby conveyance, orprescription implication.”Cricklewood
on the Bellamy Trust,Condo. Assoc. v. Cricklewood on the Bellamy 147

(2002).733, 737 here,N.H. Neither prescription implicationnor are at issue
byand we conclude that the itself aplan conveyance.is not written findWe

(Mass.Andover,Patel v. BoardPlanning North 539 N.E.2d 544 App. Ct.of
1989), Patel,on Inpersuasive point.this a recorded subdivision plan showed
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to anplaintiffs’ connecting roadwayover the lot for aproposeda easement
Patel, The court that no539 N.E.2d at 544-45. ruledadjacent subdivision.

existed, stating:easement

togivenan easement was ever to the town orNo written deed of
abutting approvalof The mere andproperty.the owner the

roadwaya which refers to a does notrecording planof subdivision
owning propertyan in favor either of thoseconvey easement

or Nor did the deedsabutting public generally.the subdivision the
lot], of whichpurchasers plaintiffsto the successive of each[the

plan, any rightto the recorded create to an easement onreferred
or the as such werepart public generally, personsthe of abutters

Thus, aregardlessto the deed. of whether futurestrangers
roadway connecting streets is considered an easement to the

noabutting property,or to the owners of the such easementpublic
by any express grant.was ever created act or

(citations omitted).Patel, 539 N.E.2d at 546 and footnote But Pearson v.cf.
2000)(Mont. (“[T]hisAss’n, 688,City Ranches 993 P.2d 692Virginia

to anholdings respect express byCourt’s with easement reservation
that such an easement arises when the purchaser’sestablish deed refers to

clearlythe where the easement isplat depicted.”).

created, however,may by conveyanceAn easement be a written and
Fisette, (2001),480,a In v. 146plan together. Close N.H. 483 we held that

an “easement withagreement coupled plan independentlyeasement[an]
created an easement.” The easement bothagreement, signed by the

recorded,grantors grantees granted rightand the and the to use a ofright
way existing plan.shown as an easement on the easement theAlthough
plan approved by planningitself had not been the board and was therefore

recordable, Close, 482,not 146 N.H. at we noted that agreement...“[t]he
existence,”clearly providing inquiryreferences a thus notice of itsplan,

Close, at that146 N.H. 484. We concluded two documents are“[t]hese
Close,sufficient to create an easement.” 146 N.H. at 484. The instant case

recorded;stronger, plan questionis somewhat as the itself is the is whether
there is a written instrument orconveying reserving allegedthe easement

indepicted plan.the

SoukupThe Brookses contend that the easement over the lot was
Thus,created Brooks lot was to wewhen the sold them. consider whether

conveyance disputedthe Brooks lot deed constitutes a written of the
trial that not aneasement. The court ruled Dibner could create easement

Soukup agree.for his own benefit over the lot while he owned it. We We
long ago:stated
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land,a of his ownright way throughA man cannot have
throughthe have aindependent right may wayof his to land. He

choose, and it fromany place may may varyhis own land at he
time, it, such a is notmay please, waytime to or abandon as he but

an It is not a within the andprivate way, proper legaleasement.
term,of the a mere or cartacceptation path way.but

Boston, Railroad, 114,v. 24 118Clark The Concord and Montreal N.H.
(1851). This rule to v.unchanged present day.remains the See Blaisdell

(1990)Raab, 711,132 N.H. 718 that “a landowner cannot have an(stating
easement over his or her own from the ofproperty independent ownership
it”). Accordingly, agree rulingwe with the trial court’s that Dibner did not

an easement across the lot when he first reserved theSoukup“created
right wayof across the lot.”[Brooks]

(henceNevertheless, a conveyance potentialthe record reveals second a
source);easement to lot.namely, Lyman ruling uponthe deed the Before

J.)reconsideration,the motions for the Trialparties’ (Burling,Court
issued an order adirecting parties stipulation agreed-uponthe to file of
facts. court potential import LymanThe noted the of in the lotlanguage
deed:

Specifically, the court notes that the second deed from Andrew
Dibner to the respondents, by which he transferred to them the

Lot,”“Lyman purports to have transferred it “together with” the
right wayof across remaining property.Mr. Dibner’s The parties
have each referenced languagethis but have not offered any

it,explanation of or its onimpact legalthe issue before the court.
fromAside whether Mr. Dibner could have properly created an

with,easement across propertyhis own to orbegin whether the
of themerger Lyman propertiesand extinguished any[Brooks]

easement,previously existing it seems this language could be
construed as having created an easement even if none otherwise
existed. parties’The silence on Mr. Dibner’s mayintent reflect

issue,agreementtheir on the what that agreement maybut be is
unclear.

partiesThe are thus instructed to file a stipulated agreement
indicating theywith the court which facts have agreed to within 20

days of this order.

Apparently unable to agree, parties separate responses.the filed The
Soukups indicated their belief “that Dibner’s intent in using languagethis
(if doubt)all,he about it atthought they conveywhich was to tosimply
Brooks whatever right way may LymanDibner have had to access theof
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Lot, any right way.”to new of The Brookseswithout an intent create
... fourcourt should look “in the first instance to thethat theresponded

for intentmeaning lookingitself as to and intent beforecorners of the deed
deed,” of“Looking plain languageand then stated: at the the deedoff the

Lymanto the lot withgrantor conveyit is . . that the intendedapparent.
and maintained across the ‘Brooks‘Soukupan easement across the Lot’

Lot’...”
from, only uponIn the trial court ruled the effect ofappealedthe order

lot, Soukups summarythe Brooks the “entitled tofindingthe first deed of
on the issue of whether Mr. Dibner created an easement acrossjudgment

right waythe lot when he first reserved the of across theSoukup [Brooks]
to file motions for further if itsparties hearinglot.” The court invited the

allorder did not resolve issues.
ReferencingThe Brookses filed a motion for reconsideration. the deed to

lot, the Brookses “At the moment ofLyman argued:the Brookses of the
Lymanlot became a servient to the lotconveyance Soukupthis the estate

partwhich was the estate and while of the course of travel to the[dominant]
itLyman [through] granteeslot went other lands of the was not invalid.”

“motion then to the thatrulingThe Brookses’ referred court’s ‘to the
lot,Lymanextent the as the has rightsestate over the[dominant]

lot[], estate[],the servient that easement has been extinguished[Brookses’]
” through merger. arguedas well’ The Brookses that conclusionis an“[t]his

in lot a inoversight Soukup Lymanthat the is servient estate relation to the
Lot which the for tomerger transpireis estate and there must[dominant]

allunity ownershipbe of of and servient estates.” The court[dominant]
argumentdenied the motion and the Brookses now raise the beforemerger

history,us. In of this we consider whichlight procedural uponthe issues we
preservedrule below and for our review.adequately presented

As the trial court denied the motion for reconsideration without
it made no on the of lotexplanation, explicit ruling import Lymanthe deed

lot, it,alleged Soukup creatingon the easement over the either as or
issue,extinguishing it. While we could remand for a on thisruling because

law,it a of to it inpresents solely question we choose address the interest
(2008).Reardon, 56,judicial economy.of See Hilario v. 158 61N.H.

right way ultimatelyThe of a deeded of is ainterpretation
question by determiningof law for this court to decide the

inparties lightintention of the at the time of the deed of
Ifsurrounding circumstances. the terms of the deed are clear and

those terms control how weunambiguous, parties’construe the
Thus,intent. when the of the deed is clear and unam-language

we need not consider extrinsic evidence.biguous,
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(2006) brackets36, citations andGerrato, (quotations,154 39N.H.Gill v.
isomitted). that the lot deedLymanwith the BrooksesagreeWe

unambiguous.

Lymanthe lot:conveyedThe lot deedLyman

and EASEMENTthe RIGHTperpetualTOGETHER WITH
passagenot limited the of motorincludingall but topurposes,for

to and from the within-vehicle, and animal trafficpedestrian
construction, maintenancegrading,andpremises,described the

culverts, ditches,road, anddrainage, slopesof arepairand
embankments, installation, repairand ofand the maintenance

ground,under the alltelephoneand utilities above andelectrical
(1) (60) insixtyof land feet widthstrip approximatelythatupon

runningas Easement”plan “Existingshown on the aforesaid
SoukupLot R4-5 shownlot]from the Brooks Road across No. [the

of Brooksthrough grantees [thesaid other theplan premiseson
....lot]

lot,Thus, conveys Soukupan over the whichexpresslythe deed easement
unambiguouslylotLymanthen owned. We conclude that the deedDibner

theconvey,appurtenantintent to to and for the benefit ofevinces Dibner’s
lot, Brooks lots.Lyman through Soukupan easement both the and

lot,acquired Lymantrial court held that once the Brookses theThe
merger. Weextinguished throughthe easement over the Brooks lot was

agree.

No can have in his own land. If theman an easement dominant
owner,are thepropertyand servient tenements the of same the
subjectin other cases the ofright,exercise of the which would be

easement, is, during ownership,an the continuance of his one of
ordinary only, may varythe of which he orrights property

at in dimin-any way increasingdetermine without orpleasure,
must,those The dominant and servient tenementsishing rights.

therefore, theytobelong persons; immediatelydifferent become
rightthe of one the inferior of easement isproperty person,

merged ownership.in title ofhigherthe

(1872).324, 330 lot, however, hasDennett,v. N.H. As SoukupStevens 51 the
Lyman following convey­not with the lotownershipcome under common

Brookses,the latter lot to the of the Dibner easementportionance of the
through mergerover the has not been lost of title.Soukup lot

anargueThe that if there had beennevertheless evenSoukups
lot, “unity lot and thecreated over their of title to the Brookseasement
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that claimed easement” because the commonLyman destroylot suffices to
lot) (the(the Lyman interveningand the landowner of the dominant estate

lot) land inlonger noncontiguousBrooks “no needs an easement over the
thatSoukups althoughto access the dominant estate.” The contendorder

can the“[theoretically, appurtenant thoughan easement exist even
if theydominant estates are not ... arecontiguous[,]servient and

owner,by byland also owned the dominant estate the easementseparated
only intervening separatecan survive when the land was itself also a

Williams,they Realtydominant estate.” cite York v. 52 N.E.2d 686While
(Mass. 1943), thatproposition,for this we do not read case as either

Inrecognizing requirement. Realty,or such a York the courtimposing
unityfound that the of title to two dominant estates did not anextinguish

unityeasement over the servient estate to both. The court stated: “That of
in operate extinguishtitle the dominant and servient estate should to an

easement, ofownershipthe the two estates should be coextensive. When a
other,inperson severalty only partholds one estate and a fractional of the

extinguishmentthere is no of an easement.” York 52 atRealty, N.E.2d 687
omitted).(quotation

where, here,The also holds as the aprinciple allege onlyBrookses
portion of the servient estate is ofconveyed to the owner the dominant

Thus, Div.),inestate. Fischer v. 725 437Anger, (App.N.Y.S.2d leave to
dismissed, (2001),appeal 97 N.Y.2d 653 the court noted:

Plaintiffs contend that when ...Wegman’s conveyedheirs [a
Hudelmaier],second lot to it with first lotmerged conveyed[the

Hudelmaier,to which was the dominant and the easementestate]
Where, here,extinguished. agree.was We cannot as aonly portion

(i.e. estate)of the servient Wegman’s conveyed,estate is there is
is, therefore,complete unityno of title and the easement not

extinguished.

Prop.:Fischer, n.2; (Third)725 atN.Y.S.2d 439 see also Restatement of
(“A(2000)§SERVITUDES 7.5 servitude is allterminated when the benefits
singleand burdens come into a ownership.”).

(theNor is the extinguishedeasement because the dominant estate
lot) (the lot)Lyman Soukup contiguous.and the servient estate are not

prevailing right way mayview... is that a of be to landappurtenant“[T]he
dominant,even the servientthough adjacenttenement is not to the and

itthough appear grantee’s rightseven does not what the over the
land, Ritter, 263,if v. 266intervening any, may Rptr.be.” Jensen 8 Cal.

(Dist. 1960) omitted).App. (quotationCt.
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thehowever, the Brookses ownargue, that becauseSoukupsThe
lot, to limit their use of the easementwaythere is nointervening practical

Thus, theyto Brooks lot.opposedlot as theaccessing only Lymanto the
ofscopethe“expand[]that in favor of the Brookses wouldrulingcontend

intended, to make the Brooksbeyond expresslywhat Dibnerthe easement
a dominant estate too[].”lot defacto

law, however, of anpossibilitydoes not foreclose the“Our case
Concord,Citya tenement.” Heartz v.benefitingeasement non-dominant of

(2002). 66,in 66325, involved three Concord:parcels148 N.H. 330 Heartz
byLot number 68 was owned the Greekand 68 North Main Street.1/2

(GOC), lot 66sought purchaseInc. which to numberCommunity,Orthodox
a lotexisting parkingthe structure thereon to constructand demolish1/2

Id. at 326. Lotthat the church located on lot number 68.would benefit
66, Id.through byaccessed lot number owned Johnson.number 66 was1/2

to access theargued “that use of the easementappeal,On Johnson
will a non-­illegallot is because the easement benefitproposed parking

dominant, tenement.” Id. at 330.third-party

(THIRD)here, OFAs do the Johnson cited RESTATEMENTSoukups
4.11,§ for the “Unless the terms of theprinciple:PROP.: Servitudes

otherwise,§ an ease­appurtenantunder 4.1 provideservitude determined
thanproperty. . . not used for the benefit of other themayment be

noted, however, creatingdominant estate.” that the deed the easementWe
“ ” 331,all at andway purposes,’reserved a of ‘at all times and for id.right

annothing languageconcluded: “Because in the deed’s indicates intention
non-dominant, benefitingtenements from from theprevent third-partyto

easement, acrossproposedwe hold that use of the easement[the]
beyondnot if it 66property illegal propertyJohnson’s is even benefits 1/2

Street, Similarly,North State the dominant tenement.” Id. at 331-32. the
is, terms,way byof its a RIGHT and EASE­right “perpetualDibner

Heartz,Thus,MENT in cannotpurposes.” sayfor all accordance with we
lot in toright waythat use of the Dibner of to benefit the Brooks addition

lot unless such use an unreason­Lyman prohibited imposedthe would be
Soukups,burden on the servient lot. See id. at 331-32. TheSoukupable

however, no factual of an unreasonable burden.allegationsmake

reasons, Lymanthat to theforegoingFor the we hold the deed
lot, an easement over thetogether plan, appurtenantwith the created

lot,Lyman and that the easement has notSoukup lot for the benefit of the
find the absence of reference to theextinguished by merger.been We also

consequence:in deed to be of noSoukupeasement the
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(THIRD)in OF PROP.:the rule stated RESTATEMENTUnder
5.1, necessary pass§ of transfer is toSERVITUDES no instrument

to to the benefited orservitude benefits and burdens successors
they automaticallyinterests: on transferproperty passburdened

to which are The ofproperty they appurtenant.of the Statute
requiredoes not that an servitude be men-appurtenantFrauds

in oftioned the instrument transfer.

Prop.:(Third) §of Servitudes 5.1 comment b.Restatement

that a title search of lotSoukupWe further note the would have revealed
First, inSoukup followingthe easement. the deed references the theplan

description:

4-5,1 Plat,Being shown as Lots Nos. R4-5 and on a “Subdivision
Farms, Road, Lisbon, H.,”Hill surveyedRock Cliff Parker N. as

September by1993 and revised November 1993 Phoenix Hill
Associates, by the onapproved PlanningLisbon Board December
3, 1993, Deeds,in County Registryand recorded the Grafton of
Plan No. 7783.

lot,planAs the shows an “EXISTING EASEMENT” Soukupover the the
withSoukups “charged rights.”are notice of Frost v.[the Brookses’]

(1970) (defendantsPolhamus, 491, 493 where, alia,110 N.H. on notice inter
no was in in“[although specific reference made the deeds defendants’

lot],chain of title to the restrictions use of the defendants’[on reference
”).was made to the recorded which showed lotplan the marked ‘reserved’

addition,In as the and“meaning intending” Soukupclause of the deed
recites, Dibner, Cliff,as trustee of Rock acquired Soukuptitle to the lot on

21,1992,January part largeras of a parcel: “Meaning intending herebyand
convey Dibner,to a of premises conveyedPORTION the to Andrew S.

Trust,of Rock Farm Realty byTrustee the Cliff deed of Andrew DibnerS.
21,Januarydated 1992 and in County Registryrecorded the Grafton of

Deeds, 1952, Dibner,Page Running grantorBook 659.” the index for
Trust, 21, 1992,RealtyTrustee of the Rock Cliff Farm from January

(June 18,1999),through the date of deed wouldSoukup’s have revealed the
15, 1995,out-conveyances Lymanof the Brooks lot on and theSeptember

12,1996,lot on June which conveyancelatter created the easement at issue.
Powell, 82.03[2], [2][a],generally §See 14 R. POWELL ON REAL PROPERTY

(Michael 2009)[2][b][i], Wolf, ed.,at 82-70 to -77 Allan (describing mechan-
(1990)search); 11,ics of a title Bank v. 14Amoskeag Chagnon, 133 N.H.

(noting of New is topurpose Hampshire’s recording “providestatutes
estate[,]...apublic conveyancenotice to the of of or encumbrance on real
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in land andalready have interestsboth those whoserving] protectto[thus]
interests”).like to suchacquirethose who would

reasons, summary judgmentofgrantwe reverse theforegoingFor the
of an easement and remand.the issue of the existenceon

Reversed and remanded.

JJ.,Duggan, concurred.Broderick, C.J., andand Dalianis
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