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day uponthe in Basedquestion.the onentry apartmentintodant’s violent
aevidence, beyondfact could have found reasonablea rational trier ofthis

enter theprivilegelicense or topossessthe defendant did notdoubt that
apartment.

Affirmed.
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(Susan McGinnis,A. R senior assistantKelly Ayotte, attorney general
orally),the and for the State.attorney general, on brief

(RichardP.C., Lehmann onDouglas, Garvey,Leonard & of Concord J.
and for the defendant.orally),the brief

Dalianis, defendant, Whittaker, appealsKevin his convictionJ. The C.
(2007).630:3, appeal,II On heby jury negligenta for homicide. See RSA

J.) (1)(Fauver, hisby: denyingthat the Court erredSuperiorcontends
the accident recon-testimonymotion in limine to exclude the of State’s

(2) excludethe motion in limine toexpert; grantingstruction State’s
(3) denyingand hisportions testimony trooper;certain of the of a state

Wetrial ineffective assistance of counsel.uponmotion for new based
reverse and remand.

BackgroundI.

At 12:50following approximatelythe facts.juryThe could have found
Durham21, 2004, therainy foggy night,a andSunday,a.m. on November

lying on Main Street.persona them that a waspolice tellingreceived call
fogto theman, lying parallelwasHegerich,The later identified as Richard

in His face wasline, clothing.darknear the sidewalk curb. He was dressed
hishis and socks. One ofblood, missinghe was shoescovered with and

away from hisshoes, roadway,in some distancea and his hat were thesock
body.

old, wastwenty yearswho wasHegerich,thatpoliceThe determined
multipleofHegerichthat diedA examiner later concludeddead. medical
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It washead caused a motor vehicle accident. alsobytrauma to theblunt
.14. BasedHegerich uponhad a alcohol content ofdetermined that blood

hat,shoe, and thebody, and the of his sockposition positionsthe of his
hehe had not in the crosswalk when was hit. Theconcluded that beenpolice

found no evidence of skid marks.police
a.m., defendant, nineteen-year-oldAt 12:48 the then aapproximately

(UNH),University Hampshire girlfriend,at of hisstudent the New called
Whitney Sawin, student,a UNH and told her meet him. Althoughalso to

refused,initially agreedshe Sawin to meet defendanteventually the behind
his because he Asfraternity house insisted. Sawin walked towards the

vehicle,defendant’s she could see the passengerthat side windshield was
“completely and that of it inside.”“part swingingshattered” was Sawin
asked the defendant what had and he that hehappened, told her had hit

shaky.someone. The defendant seemed nervous and Sawin “goHe asked to
him. towith” Sawin declined and told him return to he had hitwhere the

the drove off.person; defendant
a.m.,At 1:07 a theapproximately policeUNH officer defendant’sstopped

car because one its notheadlights working.of was The officer noticed that
the car’s sidepassenger windshield looked smashed. The defendant told the

car,officer that a friend had been his but he not namedriving could the
friend, the instead “it whomtelling guy”officer that was some he did not
know very well.

defendant,While thespeaking eyesto the officer noticed that his were
bloodshot,glassy and he smelled of alcoholand his shaking.hands were She

further glassobserved that there were shards of all the passengerover
seat. The told the that waydefendant officer he was on his to see his
girlfriend. When the officer ifasked the defendant he had been drinking, he
said, only alcohol,.. .“[N]o. asked about He toldright?”[Y]ou the officer
that he had illegaltaken couplesubstances a of earlier.weeks

The officer defendant,then administered sobriety and,field tests to the
uponbased performance,his himarrested for whiledriving intoxicated.

The officer transported station,the todefendant the UNH police where he
agreed to a breathalyzer test,test. While for thewaiting the defendant
made several comments about wishing that be a rat”could or a“[he]

breathalyzer“snitch.” The test results showed that defendant’sthe blood
alcohol content was .16.

After tests,breathalyzeradditional the defendant taken towas the
Durham police station to be interviewed. The the policedefendant told that
he wanted “to to girlfriend gettalk his and story straight.”his He told
police that he had atasleep fraternitybeen his house when someone woke
him because phonehis was Heringing. spokesaid that he then to his
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police stoppedmeet her when the him.driving his car toand wasgirlfriend
inthe car earlierdrivinghe had beenevasive about whetherveryHe was

evening.the
hit Hepedestrian.that he had aa.m. the defendant volunteeredAt 8:30

I After he toldofficer, I kill the man washit[?]”booking “[D]idasked the
Ihave I done? What have done tohad, the said: “[W]hatthat he defendant

Iknowinglifemyam I to live the rest offamily? goingthe victim’s How
drinkingthat he had in DoverpoliceHe then told the beenkilled someone?”

hefraternity,then to his wherenight gonethat and hadgirlfriendwith his
that the accident occurred when he wasto drink. He saidhad continued

limit,hill, under the anddriving speedaheading upsouth on Main Street
said, myHe thenthump.” “[I]fsaw the victim until he “felt athat he never

inches, it.out, him. that’s Sixmightwasn’t I not have killed Sixheadlight
alive.have made it across the road and would beguyinches and the would

myofI him bounce off the corneralmost made it across the road. sawHe
. . area.”right. headlightcar at the

the defendant: twoagainstthree indictmentsgrand juryThe returned
630:3;homicide, felonyand oneof see RSAnegligentalternative counts

(2004).264:25, trialaccident, :29 Theafter an see RSAcount of conduct
before trial.the homicide indictmentsnegligentcourt dismissed one of

(1) died as a result of thetrial, Hegerichthat:stipulatedAt the defendant
(2)accident; the cardrivingthe defendant washe in theinjuries sustained

(3) when he wasimpairedwasand the defendantHegerich;that struck
therefore,charge,homicidejury negligentfor the on thedriving. The issue

the accident. See RSAhad causedimpairmentwhether the defendant’swas
(1984) (to610, a convictionII; 620 sustain630:3, Wong,v. 125 N.H.State

630:3,II, a causal connection betweenmust establishthe Stateunder RSA
influence, collision and thesubsequentthedriving under theperson’sthe

death).resulting
ofcausation, relied, testimonyin thepart, upontheTo establish State

County and aforthen a sheriff StraffordJoseph DiGregorio, deputy
certi-Somersworth, the courtin whomForensicsconsultant for Collision

his reviewuponBasedin accident reconstruction.expertas an trafficfied
by thepreparedtrooper, reportsareport prepared by stateof the accident

his own view ofreport,the medical examiner’spolice,Durham and UNH
data,vehicle, DiGregorioandand certain researchsite and thethe collision

(1) hour whenthirty-five permilesdrivingwasthat: the defendanttestified
(2)limit; thespeedtheoccurred, postedten miles overwhich isthe accident

(3) inhim; theHegerich washittingsee beforeHegerichdefendant did not
(4)him; Hegerichcrosswalk, hitthe defendantin the whenroadway, not

(5) washit; Hegerichbecausehe wasrunning,not whenwalking,was
him on theto seeit was difficultjacket,fleecejeans and a darkwearing blue
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(6) to offog nightthe rain and also made it difficult see on the theroadway;
(8)(7) time;accident; perception althoughslows and reactionalcohol down

calculated, ofimpact impactof could not be the area wasprecise pointa
the east hat andtwenty Hegerich’sfeet to of where sockapproximately

(9)located; after hitting Hegerich, appliedthe defendant normalwere
to a feet from ofbraking stop approximately impact;and came 167 the area

(10) approximatelycame to 160 feet the areaHegerichand rest from of
impact.

trial, view,Following five-day early evening jurya which included an the
the of negligentconvicted defendant both homicide and conduct after an

accident. He new negligentlater moved for a trial on the homicide charge
groundon the that his trial hecounsel was ineffective because failed to

consult with an accident reconstruction Theexpert. trial court denied the
motion, appealand this followed.

II. ArgumentsDefendant’s

A. Trial RulingsCourt’s In Limine

The first challengesdefendant certain the trial inof court’s limine
rulings. Specifically, he thatargues by granting the State’s motion in
limine to portionsexclude of Trooper testimony,William Graham’s the trial
court violated his rightconstitutional to allpresent proofs favorable. See

CONST, Const,I, 15;N.H. pt. V,art. U.S. amends. XIV. The defendant also
argues that the trial court erred when it denied his inmotion limine to
exclude DiGregorio’s testimony because it was inadmissible under RSA

(2007).516:29-a
defendant,The however, has failed to demonstrate that he preserved

these arguments by inraising them the trial court. As the appealing party,
the defendant has the burden of providing this court with a record sufficient
to hedemonstrate that raised all of appealhis issues before the trial court.
Bean v.Red Prop. Mgmt.,Oak 151 248, 250(2004);N.H. 13,see SUP.Ct. R.
16(3)(b). The record provided on appeal tofails demonstrate that the
defendant ever raised the argumentssame that he raises here with respect
to the trial court’s in rulings. We, therefore,limine decline to address
them.

B. Motion New Trialfor

The defendant next thatcontends the trial court erred when it denied his
motion for a new trial uponbased ineffective assistance of counsel. He
asserts that his trial counsel was ineffective because he tofailed consult an
accident reconstruction expert.
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uponassistance of counsel rests Partdefendant’s claim of ineffectiveThe
theI, and Sixth and FourteenthArticle 15 of the State Constitution
first theto Federal Constitution. We examine constitu­Amendments the

Constitution,under theperformancetional counsel’s Statecompetency of
155 N.H.only guidance. Kepple,case law for State v.rely uponand federal

(2007).267, 269 determining aBecause the standard for whether defendant
assistance of counsel is the same under bothreceived ineffectivehas

constitutions, we reach the same result under the Federalnecessarily,
theas we do under State Constitution. Id.Constitution

guaranteeThe Constitutions a criminal defendantState and Federal
638,of v. 155N.H.reasonably competent Sharkey,assistance counsel. State

(2007). counsel,claimprevailTo a for ineffective assistance of aupon640
first,show, representationthat constitution­defendant must counsel’s was

and, second, actuallythat counsel’s deficientally performancedeficient
prongthe of the case. Id. at 640-41.Tomeet the first ofprejudiced outcome

test, representationcounsel’s fell belowthe defendant “must show thatthis
Washington, 466objectivean standard of reasonableness.” Strickland v.

(1984).668, the “mustprong,meet the second defendant showU.S. 688 To
that, unprofessionalthere is a but for counsel’sprobabilitythat reasonable

errors, Athe result of have been different. reasonableproceedingthe would
in theprobability probabilityis a sufficient to undermine confidence

outcome.” Id. at 694.
performance prejudice componentsthe and of the ineffectiveness“[B]oth

698; Coplan,law fact.” Id. at v.Dugasare mixed of andinquiry questions
2005).(1st Therefore, the317, we will not disturb trialF.3d 327 Cir.428

evidence or arethey supported byfactual unless are not thefindingscourt’s
law, 270,atKepple,a 155 N.H. and we review theerroneous as matter of

novo,is met de see State v.prongdetermination of whether eachultimate
(2007).768,Jennings, 155 N.H. 772

1. Deficient Performance

a. Relevant Law

of the Stricklandprongthe deficient performanceWe first address
whether “counsel’s assistancetest, turns a determination ofuponwhich

Strickland, 466 atU.S.all the circumstances.”consideringwas reasonable
on the facts ofcounsel’s conductjudgemust the reasonableness of688.We

690.Id. atcase, of of that conduct.viewed as the timeparticularthe

simplyremainsattorney performanceofproper measure“[T]he
Smith,v.Wigginsnorms.”professionalprevailingreasonableness under

omitted). that his trial(2003) To510, establish(quotation521539 U.S.
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standard, the “has tofell below this defendant showattorney’s performance
to consult an accidentlawyer”no would have failed withcompetentthat

(1stFicco, 35, Cir.),v. F.3d 49 cert.expert. Lynch 438reconstruction
(2006).denied, 892549 U.S.

highlyscrutiny performance“Judicial of counsel’s must be deferen­
Strickland, 466 “A fair attorney perfor­U.S. at 689. assessment oftial.”

that berequires every distortingmance effort made to eliminate the effects
reconstruct the ofhindsight, challengedof to circumstances counsel’s

conduct, evaluate conductand to the from counsel’s at theperspective
evaluation,Id. “Because of in makingtime.” the difficulties inherent the a

indulge a strong presumptioncourt must that counsel’s conduct falls within
assistance; is,wide ofrange professionalthe reasonable that the defendant

that, circumstances,must overcome the presumption under the the chal­
lenged mightaction be considered sound trial Id.strategy.” (quotation
omitted); see atSharkey, 155 N.H. 641.

theapply‘We Strickland to anstandard evaluate attorney’s
strategic in lightchoices of the investigation that led to those choices.”
Dugas, at428 F.3d 327.

choices[Strategic completemade after less than areinvestigation
preciselyreasonable to the extent that reasonable professional

judgments support the limitations on Ininvestigation. other
words, counsel has a to makeduty reasonable orinvestigations to
make a reasonable thatdecision particular investigationsmakes

Inunnecessary. any case, a particularineffectiveness decision not
to investigate directlymust be assessed for inreasonableness all

circumstances,the applying a heavy measure of deference to
counsel’s judgments.

Strickland, Thus,466 U.S. at 690-91. inthe issue this case is whether the
decision of the trialdefendant’s counsel tonot consult with an accident
reconstruction expert supportedwas by investigation that was itself
reasonable. Dugas,See 428 F.3d at 328.

In assessing the reasonableness of trial counsel’s decision not to
consult with expert,an we “recognize that reasonably diligent counsel are
not always torequired consult expertan ofpart pretrialas investigation in
a case the useinvolving of expert witnesses the state.”by Id. A defendant’s
attorney required,is not every case,in to expertsconsult if theeven State
will be putting experton witnesses. Id. at 329.A attorney maydefense have

dutyno to instance,consult with an expert, for when is “nothere need to
question validitythe of the government’s proposed evidence theor evidence
may be so weak that it can be demolished on cross-examination.” Id.
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the ruledDugas, AppealsIn First Circuit Court of that defense counsel’s
expert investigatearson as to thoroughlyfailure to consult with an so a “not

constitutionally Id. The reachedarson” defense was deficient. court this
conclusion, in reasonable doubt that the fire waspart, creatingbecause

onlyone of defenses to the defendant. Id. Theonlyarson was the available
which,arson,else the thedefense that someone committed courtother was

noted,observed, a to Additionally,was difficult defense mount. Id. the court
Further,the of the state’s Id.the arson evidence “was cornerstone case.”

anyadmitted that he lackedattorney knowledgethe defendant’s about
investigation had never tried an arson Id. Defensearson and before case.

inalso that he was aware that there were inconsistenciescounsel admitted
attestimony of arson Id. 330. All of theseexperts.the the State’s

ruled, inescapablecircumstances the court “demonstrate thetogether,
rejectedin this at Theexpertneed for consultation case.”Id. 331. court also

claim expertthe that defense counsel’sfailure to consult an wasState’s with
informed, to deference. Id.an tactical decision entitled at 331-32.

in have that the anjurisdictionsother ruled failure to consult withCourts
be under similar Inmay ineffective assistance circumstances.expert

344, (6th instance,Bradshaw, 2007), thev. 498 F.3d 362-64 Cir. forRichey
constitutionallydefense performancecourt concluded that counsel’s was

prosecutioninfirm because the evidence was fundamental to thescientific
proofknew there were in the State’s of arson. Undergapsand counsel that

circumstances, merelythe court ruled that defense strategythose counsel’s
inholes the arson case” was insufficient and that counsel“poketo State’s

investigateto the scientific for the State’sdutyhad an affirmative bases
498 F.3d at 363.expert’s opinion. Richey,

(9th denied,Ornoski, 1222, 2008),In Duncan v. 528 F.3d 1235 Cir. cert.
(2009), perfor­Ct. 1614 the issue was whether defense counsel’s129 S.

constitutionallywas he failed to consult amance deficient because
antigensthatpolice reporteven the indicated there wereserologist though

Thesample type.were with the victim’sbloodin the blood that inconsistent
(1) thethat performanceruled counsel’s was deficient because:court

(2) defenseprosecution;the was theexpertof State’s crucial toopinion
(3)field; potentiallytheexpertisehad no or in the andknowledgecounsel

in thehave a central role defense.exculpatory playedevidence could
Duncan, 528 1235-36.F.3d at

denied,(2d 2005),Senkowski, 588, cert.426 608 Cir.In v. F.3dGersten
case, court that defense(2006), the ruled547 U.S. 1191 a sexual abuse

he concededconstitutionally defective becauseperformancecounsel’s was
madehavingevidence without firstvalidity prosecution’sthe of the medical
chal­have beento whether that evidence couldany attempt investigate

explainedhaveexpertHad he with an the wouldexpert,consultedlenged.
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He,of atphysical penetration.no evidence Id. 608.that there was
therefore, chargedthestrongcould have a affirmative case thatpresented

Id.storynot occur and that the victim’s was incredible.simplycrime did
that, challengingthatalthough thoughtThe court observed defense counsel

futile,medical have this anthe evidence would been was notprosecution’s
and, thus,investigationbased reasonable notuponinformed decision was

entitled to deference. Id. at 609-11.
(5thcontrast, Quarterman, 459,court inBy the Bower v. 497 F.3d 472

2007), denied, (2008),Cir. cert. S. Ct. ruled failing128 2051 that to consult
expert constitutionallywith an was not theperformancedefective when

attorney of concerningwas “well aware the issues the state’s ballistic
“little, in evidence,”evidence” and there was of theterms state’s ballistic for

expertthe defendant’s to The court held that arebut. critical and“[u]nless
issueimportant legal evidence,rests on the . .reliability of scientific .

is constitutionallycounsel not to arequired contradictoryseek soexpert
thelong expertas decision not to call an is informed and based on a

Bower,strategic decision.” 497 472.F.3d at
onlyWe have found a handful involving attorney’sof cases an decision

to Class,whether consult with an accident expert.reconstruction In Lien v.
(S.D.601,574 1998),N.W.2d 605 whether the defendant was the driver of

the car that had killed the victim a disputedwas issue. There anwas
eyewitness to Lien,the accident who said that the defendant was driving.
574 atN.W.2d 605.Defense counsel the eyewitnessfound to andbe credible
did not believe he impeachthat could the successfully.witness Id. at 608-09.
Other witnesses confirmed that the defendant had been cardriving the
before the accident. Id. at 610. Additionally, the defendant had told his
attorney drank,that when he which he doingadmitted to thebefore
accident, he would not let others drive his car. Id. The court ruled that
defense counsel’s decision not to withconsult an accident reconstruction
expert was (1)constitutionally sufficient performance because: the attorney

(2)was an experienced criminal trial lawyer; he was familiar with the area
and with the type jurors (3)of who onwould be the hepanel; and knew that
if he went to trial defense,on an “expert” the State had substantial
evidence to omitted).overcome it. atId. 609 (quotation

In State,Strandlien v. 986, 2007),156P.3d (Wyo. hand,993 on the other
the court ruled that there was “a clear need ... for trial[the defendant’s]
counsel to consult with an independent accident reconstruction expert,”
because “the exact nature of how the collision occurred was vital to [the]

case,Indefense.” that the issue was impairmentwhether the defendant’s
had proximately caused the accident Strandlien,that killed the 156victim.
P.3d at 993. The defendant contended at trial that the accident was
unavoidable because the victim had turned into his lane. The prosecu-Id.
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testimony officers who had topresented police attemptedtion the of
that, but thethe and who testified for defendant’sreconstruct accident

it have Id.would not occurred.impairment,
we turn to whether itguidance,the above cases for nowRelying upon

in this case not to consult withconstitutionally performancewas deficient
reconstruction, in mind in so weexpert keeping doing,an in accident that

that falls within the“indulge strong presumptionmust a counsel’s conduct
Strickland, atprofessional assistance.” 466 U.S.rangewide of reasonable

689; atSharkey,see 155 N.H. 641.

Analysisb.

aThe court that the defendant’s trial counsel is seasonedtrial found
theand record this Atattorney, amply supports finding.criminal trial the

trial, hethe for new trial counsel testified that has beenhearing on motion
approximately years. He also testified thatlawyer thirtya criminal trial for

six casesapproximately driving impairedhe tried whilepreviouslyhad
orinjuries death.involving pedestrian

the defendant’s trial counselThe trial court also found that understood
chose, instead,case, toexpert,the in the and rather than hire anissues

asexpert. supports findingsthe The thesecross-examine State’s record
in DiGregorio’severythingwell. Trial counsel testified that he understood

his testimony.the and that he understoodreport, except paragraph,final
why he notexplainedThe trial counsel never or what diddefendant’s
report.in the of Trial counsel alsoparagraph DiGregorio’sfinalunderstand

an accident reconstructionretainingthat while he consideredtestified
fromany testimonyso he thatexpert, he decided not to do because believed

and, therefore, Heinadmissible.expert speculative,such an would be
accident, hethephysicalthat of the lack of evidence fromtestified because

the not be reconstructed.believed that accident could
factors,Thus, distinguishableleast with to these this case isrespectat

tried anin had never beforeattorney Dugasfrom While the defenseDugas.
tried cases thatcase, previouslyarson the defendant’s trial counsel had

Duncan, at329; 528 F.3dDugas, 428 F.3d at seewere similar to this one.
609,Lien, the defendant’s574 atLike defense counsel in N.W.2d1235-36.

While defenseattorney.criminal trialexperiencedtrial is ancounsel
thechallengeandexpert assistance to understandDugascounsel in needed

428 at 329.case, not. F.3dDugas,the trial counsel didState’s defendant’s
arson evidenceDugas,in “theDugas as well becausedistinguishableis

362;case,” id.; 498 F.3d atRichey,seeof the state’swas the cornerstone
was1235-36, case, testimonyDuncan, DiGregorio’sin this528F.3d at while
thejury: whetherthe before theprobative questionnot of centralespecially

DiGregorioAlthoughthehad caused accident.impairmentdefendant’s
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that, in the defendant was his car ten milesopinion, drivinghistestified
limit, testifynot that the defendantspeed DiGregorio didpostedover the

best,at allowedimpaired. testimony, onlybecause he was Hisdoingwas so
speedinfer that the defendant exceeded the limit because hejurythe to

Therefore, there was little in terms of the State’s evidence ofimpaired.was
Bower, 497 at 472.expertcausation for a defense to rebut. See F.3d

Additionally, the record demonstrates that had trial counsel consulted
presentedthe whom the defendant at the on his motion forexpert hearing

trial, expert agreeda new this would have with that theDiGregorio
limit,car travelingdefendant’s was ten miles over the and would havespeed

confirmed trial suspicioncounsel’s that the accident could not be recon-
structed because of the lack of physical evidence.

trial,At the motion for a new the presented reportdefendant the and
Lakowicz,testimony of Carl partnera in Northpoint Collision Consultants

in Gilmanton. Lakowicz admitted that because of physicalinsufficient
evidence, it was impossible completeto “a technical accident reconstruc-
tion.” Lakowicz testified that had the' defendant’s trial counsel contacted
him, him,he would have told help you‘We can’t with this case. It can’t be

omitted.)reconstructed. missingWe’re (Quotationevidence.” He would
explainedhave to defendant’s trial counsel that the only analysis he could

conduct would him torequire certain“assume[] factors that were not in
evidence.”

is, therefore,This case unlike Strandlien,Strandlien. inWhereas 156
993,P.3d at the accident could be reconstructed and the court found

defense counsel ineffective for failing to consult with an inexpert such
reconstruction, here, “the exact nature of how the collision occurred” was
impossible to determine.

hand,On the other trial counsel’s belief that the testimony of an
expert, Lakowicz,such as would have been inadmissible itbecause would be
speculative, was not an Gersten,informed one. See 426 F.3d at 609-11.
Generally, under law,New Hampshire assumptionsthe upon which an
expert bases an opinion “are matters which affect weightthe of the
evidence but do not .[necessarily] preclude. . its admissibility.” State v.
Lavoie, 542, 546(2005).152N.H. thatProvided the trial court finds that the
expert’s reliable,methodology is it is up to the fact finder to determine the
weight and credibility to be accorded expert’sthe testimony. Baker Valley

Ingersoll-Rand, (2002).Lumber v. 609, 615-16148N.H. Once the trial court
has determined that expert’s reliable,the methodology is appropri­“[t]he
ate method of testing the basis of an expert’s opinion byis cross-­
examination of the expert.” Fernandez, (2005)State v. 233, 244-45152N.H.

omitted).(quotation Accordingly, the fact that testimonythe of an expert,
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Lakowicz, uponsuch as is based certain assumptions, does not necessarily
Therefore,mean that it is inadmissible. trial counsel’s belief that it would

have been futile to consult with an expert any expert’sbecause opinion that
is based upon assumptions is inadmissible was not an informed one.

Further, Lakowicz,had trial counsel consulted an suchexpert, as he
—could have learned that another defense was available to him that the

unavoidable, regardlessaccident was of the impairment.driver’s trialHad
Lakowicz,counsel consulted an suchexpert, as he could have been able to

present an affirmative case that the impairmentdefendant’s did not cause
Gersten,the accident. 426 atSee F.3d 608.

calculations,uponBased certain opinedLakowicz that optimumunder
conditions,night good order,a driver of a vehicle in working agoing up wet

hill thirty-five hour,at permiles would need perceive192 feet to a
safe,pedestrian and come to a stop.controlled Lakowicz pointtermed this

— —the 192 feet stop safelyneeded to the “point escape.”of no He
thatexplained “point escape”the of no is the at which anpoint accident is

unavoidable, regardless of the driver’s level of impairment. uponBased an
conducted,experiment he opinedLakowicz that an exemplar pedestrian

was not detectable at the point escape.of no
opinedLakowicz further that based upon speedthe of the defendant’s

walked,vehicle and the presumed speed Hegerichat which the first
opportunity that a Hegerich,driver would have had to see ifeven the
incident duringoccurred daylight, theywas when were approximately 205

awayfeet from one distance,another. Lakowicz that at aopined 205-foot a
(192onlydriver would be awaytwo seconds from the of nopoint escape

feet), and that the reaction time for a innon-impaired person driving
daylight Thus,approximatelywould be two and one-half seconds. from the
driver’s Lakowiczperspective, opined waythat there was no for the
accident to have been avoided theregardless impairment.of driver’s

factors,uponBased all of these even with the that hispresumption
sufficient,performance was that theconstitutionally we conclude decision

of the defendant’s trial counsel not an accidentto consult with reconstruc­
tion expert constitutionallywas defective to trialperformance. Contrary

Lakowicz,conjecture, testimonycounsel’s the of an such as couldexpert,
admissible,have been if it upon assumptions.even was based Under the

case,unique circumstances of this it was not sufficient for trial counsel
Rather,merely to holes” in the he knew that the“poke State’s case. because

itupon expert testimony assumptions,State’s case relied that used certain
constitutionallywas deficient trial counsel not to consultperformance for

expert uponwith an to learn what the could conclude based theseexpert
so,or toassumptions. mightsame similar Had he done he have been able
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impairmentan affirmative case that the defendant’s did not causepresent
case,death. Under the circumstances of this itHegerich’s was constitu-

fail, least,infirmtionally performance for trial counsel to at the tovery
possibilitythis with an in accidentexplore expert reconstruction.

“Defense maycounsel not fail to conduct an investigation and then
rely resultingon the ignorance to excuse his failure to aexplore strategy

likely yielded Gersten,that would have exculpatory evidence.” 426 F.3d at
“[F]ailing present610. to exculpatory evidence is not a reasonable trial

Id. at 611.strategy.”

do not intend implyWe to that defense counsel is constitutionally
required to hire a consulting expert in all incases which the prosecution
calls an toexpert prove an element of its Dugas,case. See 428 F.3d at 344
(Howard, J., dissenting). attorney’s performance“[A]n peris never se
constitutionally deficient for failing expertto call an as a result of an

(orincomplete inadequate) investigation.” Mitchell,United States v. Nos.
05-CV-823, 1, (E.D.1521212, 21,96-CR-401 2007 2007);WL at *7 Pa. May

Anderson, 455, 459,see Miller v. 255 F.3d remand order bymodified
(7th 2001).stipulation, 268 F.3d 485 Cir. Our today groundeddecision “is

in the ofspecifics Dugas,this case.” 428 F.3d at 332 n.21.

2. Prejudice

Because the trial court concluded that trial counsel’s performance
was not infirm,constitutionally it did not reach prejudicethe prong of the
Strickland test. The parties urge us to reach it in the first instance. We
decline to do so. The trial court testimonyheard the at the on thehearing
motion for trial,a new and had an opportunity to credibilityassess the of
the witnesses presented in light of all of the presentedevidence in support
of and in opposition motion, and,to therefore,the is in a better position
than we are to assess whether trial performancecounsel’s prejudiced the
defendant. Dugas Warden,See v. 03-CV-736-JD,No. 2463670,2006 WL at

(D.N.H. 24,*15 Aug. 2006), (1staff'd, 2007).506 F.3d 1 Cir. In particular,
the trial court is in a positionbetter than we are to assess whether
Lakowicz’s testimony would have 516:29-a,been admissible under RSA
New Hampshire Rule of Evidence 702 Lumber,and Baker Valley 148 N.H.
at 616. Accordingly, we remand to the trial court for it to determine
whether there is a that,reasonable probability errors,but for trial counsel’s
the result of the proceeding would have been Strickland,different. See 466
U.S. at 694.

Reversed and remanded.

DugganBroderick, C.J., and Hicks, JJ.,and concurred.


