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(Nicholas Cort, attorneyassistantKelly Ayotte, attorney generalA.
theorally),on the brief and for State.general,

Concord,Johnson, defender, on theofChristopher appellateM. chief
orally, for the defendant.brief and

convic-defendant, McMillan, hisBroderick, Ulysses appealsC.J. The
assault, RSA(2007), seedegree635:1 and firstburglary,tions for see RSA

J.).(Morrill, We(2007), Superiora trial in Courtfollowing jury631:1
affirm.
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2007,facts. In the defendantthe Marchsupports followingThe record
priorfor an toco-signed apartment.a lease Sometimeand Justine Mollomo

2007, to move out. removed all ofasked the defendant SheAugust Mollomo
and heapartment, longerfrom the noclothing belongingshis and personal

However, apartmentthe to visit the on akey.had a defendant continued
regular basis.

2007,3, by climbingthe theAugust apartment upOn defendant entered
Davis,Aaron anentering throughthe fire and the bathroom window.escape

Mollomo, inacquaintance watching livingof was television Mollomo’s room
noise, subsequently comingwhen he heard a loud and saw the defendant

men,out of the bathroom. There was a altercation between the andphysical
theeventually apartment.Davis was able to remove defendant from the

thereafter, DavisSoon left the and Mollomo locked the doorapartment,
returned,behind him. departureWithin minutes of Davis’ the defendant

in,kicked the door and assaulted Mollomo. Mollomo sustained serious
injuries to her andface neck.

trial,At the introduced into evidence recordingsState the of two
emergency trial,911 bycalls made Mollomo. Prior to the court heard

and,argument theirregarding admissibility, objection,over the defendant’s
court, however,ruled in favor of the State. The trial toagreed give jurythe

the limiting proposedinstruction the defendant.by For reasons unclear
from record,the limitingthe instruction was never to thegiven jury.

At evidence,the close of the defendant offered a proposed jury instruc-
court, however,tion on the ofelements The trialburglary. gave its own

instruction, objected.to which the defendant The defendant was subse-
quently of both burglaryconvicted and first degree appealassault. This
followed.

On appeal, the defendant first contends that court bythe trial erred
admitting tapesthe 911 issue,without aproviding limiting instruction. This
however, was not preserved for appeal.

rule,generalAs a we grounds objectionswill not consider of not
specified or called to the court’s attention at the trial. This
requirement, grounded in judicialcommon sense and economy,
affords the trial court an opportunity to correct an error it may
have made isand particularly appropriate where an error involves
a jury instruction.

(1992) omitted).562,State v. Eldredge, Here,135 N.H. (quotation564 the
defendant bringdid not to the trial court’s failure provideattention its to
the jury with previously agreedthe atupon limiting instruction the time the
tapes introduced,were or any Therefore,time thisthereafter. issue has not
been preserved appeal,for and we todecline address it.
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jurythat the trial court’s instruction onarguesnextThe defendant
(1) it failed to give propererroneous because:burglarythe elements of was

(2)leaseholder; and it did not requirestatus as ato the defendant’sweight
the defendant knew he was not licensed orto determine whetherjurythe

charge“The of the trial court’s ispremises. purposeto enter theprivileged
theintelligible language,in clear and rulesjury,to and to theexplainstate

(2008)Johnson, 404,157 N.H. 407to the case.” State v.applicableof law
omitted). instructions,(brackets wereviewing juryWhenquotationand

the inby interpreting disputedof error instructionsallegationsevaluate
them,have understood and injurora reasonable wouldentirety,their as

juryId. We determine whether theall the evidence in the case.light of
each element of the offenseaccurately explainandadequatelyinstructions

infairlynot cover the issues of lawonly if the instructions didand reverse
jury necessary,instruction is andparticularId. or not athe case. Whether

instruction, ofis within the sound discretionwordingthe and of thescope
matters forcourt, trial court’s decisions on thesethe trial and we review the

exercise of discretion. Id.an unsustainable
if he enters an635:1,1, guilty burglaryis ofprovides personthat aRSA

therein,a crimeto commitbuilding purposesection of a withoccupied
“the actor ispublicat the time to the orpremises openunless the are

on the “licensedor to enter.” The trial court’s instructionprivilegedlicensed
privileged”or element stated:

—Now, a who isprivileged personlicensed orpersona who is
Aburglary.of a licenseguiltyor to enter is notprivilegedlicensed

person permissionA hasexplicit.or does not have to beprivilege
in inpremisesto be thenaturally expectedto enter if he would be

to enterpermissionor duties. Thethe normal course of his habits
toreasonably expectedlimited to a time when he would bemay be
ofmay partalso be limited topermissionthe Thepremises.be on

premises.the
youprivileged,was licensed orIn whether the Defendantdeciding

title, relationshiphis hisamong legalother factorsmay consider
hisseparation,of theirlengththe other and theparty,with

entries, the typeresidence, priorcircumstances of hiscurrent the
andapartment,within thepersonal propertyand amount of his

in thisall the evidenceconsiderentry.method of You shouldhis
a reason-beyondhas proventhe Statecase and decide whether
privilegea license ordid not havethat the Defendantable doubt

the premises.to enter

did notinstructionthat the trial court’sarguesfirstThe defendant
theonof his leaseholder statusto the relevancejuryadvise the asproperly
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issue of license or to enter. He asserts that the trial court’sprivilege
improperly jury’sinstruction focused the consideration on whether he had

permission apartment, legalto enter the rather than his to do so as aright
Theleaseholder. defendant further contends that “one who has a formal

to enter aright place burglary exercisingcannot be convicted of for that
right.”

To the extent the statutory interpretation,defendant raises an issue of
(2007).435,our review is de Offen,novo. State v. 156 N.H. 437 are theWe

final arbiter of the intent of the inlegislature expressedas the words of a
Simone, 328, (2004).statute as a whole. v.State 151N.H. 330 Our task is to

construe Criminal Code provisions according importto the fair of their
so,promote justice.terms and to Id. In doing plainwe look first to the

of thelanguage legislativestatute to determine intent. Id.

RSA 635:1 does not define the phrase privileged.”“licensed or
However, we have previously interpreted the term in“privileged” this
context to mean whether a person “may naturally be expected to be on the
premises often and in the normal course of his orduties habits.” State v.

(1980).Thaxton, 526, Further,120 N.H. 528 “a person privilegedwho is
may still commit ifburglary he enters at a time when he would not
reasonably expectedbe to be ifpresent goesor he into a room as to which

privilegehis does not extend.” Id. at 529.
that,The defendant argues while this definition “may proper”be when a

person claims privilege by virtue of permission to enter the itpremises,
does not personextend to a claiming possess “formal,to an independent
legal license” to be there. The defendant thus contends that the trial court
erred in its instruction because it allowed the jury to consider whether he
would naturally expectedbe to in apartmentbe the givingwithout proper
weight to legalhis right to be there as a co-lessee. We disagree.

The defendant’s argument rests theupon assumption that a leasehold is
equivalent to a license to enter premises 635:1,1.the under RSA Under the
defendant’s interpretation, inhis interest the apartment pursuant to the
lease is dispositive on the issue of license or privilege, leaving no room to
consider the underlying of entry.circumstances his Simply put, regardless
of his actual possession of the premises any fact,or other relevant his status
as a leaseholder would prevent a conviction for burglary. We do not believe

legislaturethe intended this result.

It generallyis accepted that burglary statutes are intended to protect
the occupant or possessor of real property. Glanda,People v. 774 N.Y.S.2d
576, 2004);581 (App. (Va.Div. Com.,Turner 619,v. 531 S.E.2d 621 App.Ct.
2000). law,At common “the crime of burglary was considered to be an

againstoffense securitythe of habitation or occupancy. It was not designed
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rather, peoplethe notion that should beownership,orprotect propertyto
666,Hagedorn,in v. 679 N.W.2d 669to feel secure their homes.” Stateable

2004) (brackets Turner,(Iowa omitted); see also 531 S.E.2d atellipsisand
Indeed, that an interestmany jurisdictions ownershiphave determined621.

propertyor to enter thequestion privilegeconclusiveon the of licenseis not
See, (privilege679 N.W.2d at 670burglary. e.g.,Hagedorn,ofpurposesfor

interest);solely by ownership State v.enter is not determinedpropertyto
(Ohio 1999) (“Because322, purpose burglary327 the ofLilly, 717 N.E.2d

control,dweller, custody rather thanthe we hold that andprotectlaw is to
(Pa. 1997)336,title, Majeed,v. 694 A.2d 338legal dispositive.”);is Com.

Turner,license orsynonymous privilege.”);is not with(“[Ljegal ownership
(defendant inferiorproprietaryat 622 husband’s interest to531 S.E.2d

Scott, 828,interest); 760 831 Ct.People (Sup.v. N.Y.S.2dpossessorywife’s
2003) (“Since safety occupant... ownershipis focused on the of anburglary

irrelevant.”).arerights
burglarizingof theIn the defendant husband was convictedHagedom,

estranged Hagedom,with his then wife.previouslyhome he had shared
that he could not bearguedat 667-68. the defendantappeal,679 S.W.2d On

Id. at 669. Inburglary entering upholdingconvicted of for his own house.
conviction, the court concluded:burglarythe

[Wjhether notprivilege propertyhas a or to enter isrightone
in prop-her interest thesolely by ownershipdetermined his or

Rather, burglaryour statute is onerty .... the focus under
interestany occupancythe defendant had orpossessorywhether

entry.in the at the time ofpremises

surrounding his670. The thus looked at the circumstancesId. at court
home, determiningin thatthat he no resided at theentry, including longer

that he did notjuryfrom which a could findthere was sufficient evidence
at the time of thepropertyinterest in thepossessory occupancyhave a or

Id. at 671.offense.
burglariz-ofTurner,in was convictedSimilarly, the defendant husband

Turner, at 620. On531 S.E.2djointlyhe held with his wife.ing the home
by both theprotectedof habitationargued righthe that “theappeal,

to title oris subordinateburglarylaw and related statutescommon
view,the court consideredrejectingId. at 621. In thisownership interests.”

home,into thesurrounding entryhisthe circumstancestotalitythe of
wife, andwith hisorder contactoutstanding preventingthe courtincluding

torelegated [his]interest wasproprietarythat the “defendant’sconcluded
Id. athabitation.”interest and to exclusiverightsuperior possessorywife’s

622.
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find these cases and conclude that apersuasive similarly holdingWe
leasehold,ininterest such as a is not thelegal property, dispositive on issue

privilege. majority jurisdictionsof license or Consistent with the of that
issue, beyondhave confronted this we believe that the fact finder must look

title and evaluate the of inlegal totality the circumstances determining
whether a defendant had license or privilege to enter.

To the Code,extent RSA 635:1 was derived from the Model Penal
Robidoux, 169, (1984),State v. 125 N.H. 172 we note that holdingour is

221.1(1).Code,consistent with Model Penal section Comment two of
221.1(1)section states that the offense of burglary “has been limited in the

Model Code to the premisesinvasion of under circumstances especially
likely (Officialto terrorize occupants’’ 221.1,§Model PENAL CODE cmt. 2

1980) added).Draft and Revised Comments (emphasis

The defendant argues Moore,that our indecision State v. 12 N.H. 42
(1841), “supports the proposition that one cannot commit burglary by
entering premises one has a legal right Moore,to enter.” In the defendant
was convicted of burglary after entering the barroom of a public boarding
house, at which Moore,he was a guest. 12 N.H. at 42-43. In reversing his
conviction, we noted:

As [the has authority house,defendant] to enter the mayso he
enter any of the common public rooms. inn, is,The barroom of an

custom,from universal public house;the most inroom the and
whether a traveller may, without permission, enter any of the
private not,rooms or he has clearly a toright enter the barroom.

(citation omitted).Id. at 46 While we recognized that the defendant’s
authority to enter the public preventedarea conviction,his burglary we
disagree that the typesame of authority extends to the circumstances of
this above,case. As discussed while the defendant had some proprietary
interest in apartmentthe co-lessee,as a this fact did not automatically give
him license to enter under RSA 635:1. area,Unlike an entry publicinto a
the entry here interfered with the security and safety of the occupant, thus
implicating the very interests the burglary statute designedwas to protect.
See Hagedorn, 679 N.W.2d at 669.

We therefore conclude that the trial court did unsustainablynot
exercise its discretion in juryits instruction. The trial court specifically

juryinstructed the that it may evidence,”consider “all of the including the
defendant’s legal title to the inproperty, determining whether the defen­
dant had license or privilege to enter. juryThe providedinstruction also a
list relevant,of exclusive,although factors,not such as the defendant’s
method of entry, past entries,his and the length of their separation, which
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privilegeof the license orjury meaningthe theconveyed toadequately
accurately explainedand thisThus, adequatelytrial courttheelement.

element of the offense.
exercisedunsustainablythat the trial courtarguesnextThe defendant

on the State’s burdengiveit declined to an instructionits discretion when
to enter theprivilegednot licensed orthat he knew he wasproveto

635:1, I, a mental state withspecifydoes notAlthough RSAapartment.
ofelement, us to the mental stateurges applythe defendantto thisrespect

to do so.We decline“knowingly.”
(2007) if heguilty felony “onlya is of a626:2,1 personthatprovidesRSA

maythenegligently,or as lawknowingly, recklesslypurposefully,acts
the offense.”A “materialmaterial element ofrespectwith to eachrequire,

that does not relateas “an elementelement of an offense” is defined
limitations, anyvenue or to otherjurisdiction,ofexclusively to the statute

(1) thebysought preventedto the harm to besimilarlymatter unrelated
(2)offense, prescribedor excuse for theany justificationorof thedefinition

concedes,(2007). we that625:11, agree,andIV The Stateconduct.” RSA
a material element ofof RSA 635:1 isor elementprivileged”the “licensed

However, itthe conduct.justification prescribeda or excuse forburglary as
state, imposebecause tonot a mentalapply requiredthat we shouldargues

the of the statute. Wecontrary purposetorequirementa would besuch
agree.

ofrequirementthe mens reathat in some casesrecognizedWe have
Polk, 585,155 N.H. 588-89626:2, I, v.apply.not See StateRSA should

(1985). that a50, Goding,In we held51(2007); Goding,v. 126 N.H.State
offense statuteto the secondapplyshould not DWImental staterequired

law.and the relevant casemeaning,legislative history, plainof itsbecause
Polk, requiredto aapplyin we declinedSimilarly,N.H. at 51.Goding, 126

in becausepartstatutethe DWIaggravatedto an element ofmental state
cases,manyin defeatmay,requirementmental stateculpablea“imposing

Polk, at 589.155 N.H.entirely.”of the statutepurposethe

intended toisthe statuteHere, burglarynoted thatalreadywe have
581; Turner,atGlanda, N.Y.S.2d774of Seeoccupant property.theprotect

law,Indeed, “theat common621; at 327.717 N.E.2dLilly,531 S.E.2d at
ofsecuritytheagainstoffenseto be anwas consideredburglarycrime of
orprotect propertytodesignednotIt wasoccupancy.habitation or
into feel securebe ablerather, that shouldpeoplethe notionownership,

omitted).(brackets ellipsisandat 669679 N.W.2dHagedorn,their homes.”
Code, uponPenalto the Modelcommentaryinechoed thepurposeThis is

2221.1, (stating§ cmt.PENAL CodeMODELis based. Seewhich our statute
to theCodein the Modellimited“has beenburglaryofthat the offense
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likelyof circumstances to terrorizepremises especiallyinvasion under
Further, describingin the element of offenseoccupants”). unprivileged this

therein,”in to the to commit crime Modelrequired “purposerelation a the
Code states that itPenal was:

designed to anisolate those situations where intrusion for any
purpose dangercriminal creates elements of alarm and to persons

may placebe in apresent theywho where should be entitled to
from Their of alarmperceptionfreedom intrusion. and danger,

moreover, dependwill not on particular purposethe of the
intruder. The fact he may contemplatingthat be a minor offense

reasonablywill be no solace to who fearmaythose the worst and
maywho react with measures that may well escalate the criminal

of thepurposes intruder.

3(c).221.1,§Model Penal Code cmt.

agreeWe with that entrythe State this “is achieved ifpurpose only
prohibited enter,is whenever the defendant has no license or privilege to

ofregardless whether he thinks he Tohas or not.” hold otherwise would
theignore purpose of the statute. We do the legislaturenot believe intended
result. Weare, 510,such a See Weare UseLand Assoc. v. Town 153 N.H.of
(2006) (legislature511-13 not be to “nulli­presumed legislationwill enact

extent, statute”).anfying, appreciableto the purpose of the This is because
the perception of the is theoccupant same whether or not the defendant
knows he is not Simplylicensed or to enter.privileged put, a defendant who

hebelieves is licensed privileged,or but who enters an occupied structure
therein,to commit a crime soughtcauses the same terror preventedto be

aas defendant who knows he is neither norlicensed Further­privileged.
more, that,we find it significant while the in RSAlegislature specified
635:2,1, that a mustdefendant know he was not licensed or toprivileged
enter purposesfor of criminal it do intrespass, 635:1,1.did not so RSA We
therefore cannot conclude it was an unsustainable exercise of todiscretion

therefuse defendant’s requested instruction.

The defendant arguesnext that there was insufficient toevidence
himconvict of burglary in that the to proveState failed he havedid not
orlicense privilege to We disagree.enter. In challenge sufficiencya to the
evidence,of the the fact,defendant must prove that no rational trier of

theviewing evidence in light State,the most tofavorable the havecould
guilt beyondfound a 269,reasonable Pepin,doubt. State v. 156 N.H. 280

(2007). case,In this jurythe heard evidence that the moveddefendant had
out apartment,of the personalremoved his and aproperty, longerno had

Further,key. the jury heard evidence the nature ofregarding the defen-
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day uponthe in Basedquestion.the onentry apartmentintodant’s violent
aevidence, beyondfact could have found reasonablea rational trier ofthis

enter theprivilegelicense or topossessthe defendant did notdoubt that
apartment.

Affirmed.
Duggan JJ.,Hicks, concurred.Dalianis, and
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