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accrual, injury,class of who sustained after theby redefining personsthe
construction, however, isoccurred. This somewhat convoluted notinjury

225-A:25, Rather,in ofreadily apparent languagethe RSA IV. theplain
of that thelikely legislaturemore construction statute is that intended

any interpreted unitaryto skier” to be as a the“injuries phrase, tying
injuredidentity party injury.of the as a “skier” to the time of Since Helen

a within atstatutoryMartin was not “skier” the definition the time she
injuries of, 225-A:25,complained IV,the RSA insustained even as force at

suit,the time the Martins filed does not toapply their cause of action.
Accordingly, 508:4 theapplies,RSA and action is not time-barred.

Remanded.

Broderick, C.J., Duggan, JJ.,and Dalianis and concurred.
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(.Michael Lewis,Kelly attorney attorneyA S.Ayotte, general assistant
the brief and for the State.general, orally),on

Concord,Borchardt, defender, on the briefappellatePaul assistant of
fororally,and the defendant.

Dalianis, defendant, his conviction forShepard, appealsJ. The Joshua
of one of vehicular assaultnegligentthree counts homicide and count

(2004).(2007);630:3, I Hejurya trial. See RSA RSA 265:79-afollowing
J.)(O’Neill, when it denied histhat the erredargues Superior Court

himagainst judgmentand for notwith-motions to dismiss the indictments
(JNOV).the We reverse.standing verdict

facts, mostfollowing lightthe viewed in thejuryThe could have found
a 2006 motorthe The convictions stem fromfavorable to State. defendant’s

and killedinjuredthat him and another motoristseriouslyvehicle accident
daynoon the firstThe at onhappened approximatelythree others. accident

2006, aWeek, 11, partlywhich wasJuneMotorcycle Sunday,of Laconia’s
Theday, good visibility.cloudy, relatively comfortable withwarm and

from Interstate 93 toon Route 49drivingwas his car eastbounddefendant
ofhundreds timesValley, road that he had traveledjobhis in Waterville a
narrow,Thornton, ain Route 49 isoccurred wherebefore. The accident
Trafficand businesses.by residenceshighway populatedtwo-lanewinding

order,included, bycar drivenin ain the directiontraveling opposite
Varden, aJoyceandmotorcycle carrying GaryaVaughan,Carleton

Huffman, containingand a carRick and Claudiamotorcycle carrying
traveling behindmotorcycles wereand Kristin TheChristopher Caplice.

motorcyclewith the VardenpositionsinVaughan’s staggeredvehicle
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line the Huffmanyellow motorcyclecloser to the double andpositioned
to the center offifty motorcycle,feet behind the Varden closerpositioned

the westbound lane.
collision, theJust before the the defendant’s car headed toward center

Vaughan’sline in of caryellow Vaughandouble the direction car. steered his
rightthe to The car continued acrossto avoid the defendant. defendant’s

halfwayand a the ofyellow quarterthe double line was to into lane
when hit inoncoming motorcycletraffic it the Varden the westbound lane.

motorcycle.The then ThemotorcycleVarden collided with the Huffman
died the aVardens at scene. The Huffmans were totransported hospital

where Claudia Huffman later died. Both Rick Huffman and the defendant
bodily injuries.suffered serious

most,At strayed yellowthe defendant’s car over the line for approxi-
mately two seconds Therehitting motorcycle.before the Varden was no

that the anyevidence defendant took evasive action to avoid the motor-
cycles after anyhe drove into their lane. There was no evidence thethat of

speeding. anyvehicles involved were Nor was there evidence that the
defendant under atdrugswas the influence of alcohol or the time.

The grand jury returned allegingthree indictments that the defendant
negligently Varden,death Gary Joycecaused the of Varden and Claudia
Huffman, respectively. The grand jury also returned a fourth indictment

thatalleging the defendant negligently caused serious Rickbodily injury to
At case,Huffman. the conclusion of the State’s the defendant moved

unsuccessfully to thedismiss indictments on groundthe that the State had
prove beyondfailed to a reasonable criminallydoubt that his conduct was

630:3,negligent. I; Rollins-Ercolino,See RSA see also State v. 149 N.H.
336, (2003)341 (holding statute,that 265:79-a,vehicular assault RSA
requires proof of criminal negligence). the juryAfter returned guilty

on offenses,verdicts all charged the defendant moved for theJNOV on
grounds that the evidence was insufficient to support the verdicts and that
the verdicts againstwere the weight of the evidence. The trial court denied
the motion on grounds,both and appealthis followed.

The defendant arguesfirst that the trial court erred when it hisdenied
motions to dismiss the indictments at the close of the State’s case and to set
aside jury’sthe verdict based upon sufficiency theof evidence. He contends
that the evidence was insufficient to establish that his conduct was
criminally negligent. “Because the defendant chose to present a case after
unsuccessfully dismiss, however,moving to the issue on asappeal to both

is sufficiencymotions the of the evidence and we review the entire trial
record to make that Hull, 706,determination.” State v. N.H. 711-12149
(2003).
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evidence,sufficiencythe thechallengehis to of theuponTo prevail
fact, viewingno rational trier of all of theprovemust thatdefendant

in the lightall inferences from it most favorable toevidence and reasonable
Evans,State, a v.beyondhave found reasonable doubt. Stateguiltthe could

(2003). circumstantial, it416, 424 solely must150 When the evidence isN.H.
standard,Id. thisexcept guilt.all conclusions Underexclude rational

in tohowever, the the most favorable thelightwe still consider evidence
context,item in inevidentiaryexamine each not isolation. Id.State and

of negligentTo have convicted the defendant either homicide or
doubt,assault, found,jury beyondthe must have a reasonablevehicular

11(d) (2004).626:2,in RSA See RSAnegligentlythat he acted as defined
630:3,1 (“A a B he causes the death ofperson guilty felonyis of class when

Rollins-Ercolino, 626:2,at Under RSAnegligently”);another 149N.H. 341.
11(d), a element of anrespecta acts with to materialperson “negligently

unjustifiableto of a and riskoffense when he fails become aware substantial
626:2,or from conduct.” RSAthat the material element exists will result his

11(d) that hisdegreeof such a nature andspecifies that risk must be“[t]he
from thegrossa conductfailure to become aware of it constitutes deviation

thein the situation.” Whetherpersonthat a reasonable would observe
risk”unjustifiable isto become aware of a “substantial anddefendant failed

test, to the defendant’sby objective byan not referencedetermined
(1992).264, 265-66v.subjective Ebinger,State 135 N.H.perception.

matter, homicidenegligentthe the at for theIn instant risk issue
I; for thedeath, 630:3, risk at issuecharges is the risk of see RSA the

injury, see RSAcharge bodilythe of seriousvehicular assault is risk
or seriousact results in a deathevery265:79-a. Not of carelessness that

however, person chargedabodily criminal andinjury negligence,entails
not on evidence that establishesmaywith criminal be convictednegligence

(2005).331,152 350Littlefield,v. N.H.only ordinary negligence. See State
moreappreciablyfor isrequired negligencecarelessness criminal“[T]he

... its seriousnessordinarythan that for civil andnegligence,serious
sense ofcommunity’sgeneralapparent anyonebe to who shares the[must]

omitted). Criminal(quotation ellipsisId. andright wrong.”and at 351
ordinaryto more thanperceivenot the failure anegligence requires only

that caused it.”risk, in thealso blameworthiness conduct“but some serious
inomitted). engageda has“unless defendant(quotation Accordingly,Id.

a andto substantialcreating contributingconduct orblameworthysome
inengagedhas notbodily injury],” heunjustifiable of death serious[orrisk

omitted).(quotationId.criminally negligent conduct.
footthirty-sixofFor in the bow the defendant’sexample, Littlefield,
andmotorboattwenty-footwith the stern of aboat collidedperformance
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boat,larger killingof rode over the smaller thethe the boatlengththen
owner. at 333. In the defendant’s convictionforupholdingboat’s Id.smaller

homicide, to the evidence of his blame-pointedwe substantialnegligent
intoxication, ofworthy, conduct: his lack attention whilerisk-creating his

boat, dark,the the at he boat on apiloting speed operatedwhich his
illuminatedand failure a in frontnight, properlymoonless his to see boat

of him. Id. at 353.
inSimilarly, Ebinger, rejectedwe likewise the defendant’s assertion that

the evidence was insufficient to him of homicide.negligent Ebinger,convict
case,In135 N.H. at 267. that the defendant was his truck when itdriving

teenagedstruck and killed a at Inbicyclist. Ebinger,Id. 265. as in
Littlefield, pointedwe to the of the blameworthy,evidence defendant’s

conduct,risk-creating which included evidence that he was driving while
the influence ofunder alcohol and that he drove the fogacross white line

theinto breakdown lane. Id. at 266.
Pittera,In 257, 259(1994),State v. 139N.H. the operatingdefendant was

onhis motorboat Lower Suncook Lake thewhen boat and its propeller
struck and killed a boy who inyoung swimmingwas the lake. In affirming

conviction,his we emphasized conduct,the onlydefendant’s not in failing to
risk,perceive Pittera,the in causingbut also it. 139 N.H. at 260-61. We

concluded that the couldjury have found that a inperson,reasonable the
defendant’s place, would have seen the victim in the water and avoided
hitting Furthermore,him. atId. 261. jurythe could have combined this
finding with the thatevidence the defendant travelingwas rapidly through
a cove area containing adjacentnumerous docks and to a known swimming
area while watching shoreline,the to conclude that his failure to become
aware of the risk constituted a gross deviation from the thatconduct a
reasonable person would observe in the situation. Id.

cases,In all ofthree these proofthe onlyestablished not that the
risk,defendant to perceivefailed the but thatalso his conduct wrongfully

caused it. In and Ebinger, the conduct that caused the risk wasLittlefield
the alcohol; Pittera,defendant’s consumption of in it his speeding.was

In case,the instant there nois evidence that the defendant had
anyconsumed alcohol or drugs driving.before Nor was there anywas

evidence that he most,was speeding. At the evidence shows histhat car
inexplicably drifted over the yellowdouble line and into oncoming traffic for
no more than two seconds. The defendant’s two-second keepfailure to his
car in its may but,lane constitute civil more,negligence, without it does not
constitute criminal negligence as a matter of law.

In arguing result,a contrary State,for the State relies upon Utley v. 237
(Ark. 2006).S.W.3d 27 case,In that the defendant drivingwas a loaded
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truck, Utley,across 237 athe drove the centerline. S.W.3dwhichgarbage
in lane toof car the other swerved avoid theAfter the driver the28.

truck,truck, pickupthe truck collided with a which thendefendant’s
in theViewing lightits driver. Id. the evidence mostkillingexploded,

State, majorityto the concluded that substantial evidencefavorable the
conviction.Id. at 30.negligentto the defendant’s homicidesupportexisted

a truck aperson driving garbagethat aroundmajority “[a]The concluded
driving wrongaware on the of thebridgeand on a should be that sidecurve

unjustifiable mightrisk that he hit a cara substantial andpresentsroad
kill in that Id.in the direction and someone car.”traveling opposite

to thatmajority perceiveruled that the defendant’s failureAccordingly, the
a from the standard of care that agrossrisk constituted deviation

inwould his situation. Id.personreasonable observe
however,cogently argued, majority’s opinionAs the the is flaweddissent
civil forliability negligence.it the lines and criminalbecause blurs between

C.J., case,(Hannah, As in the instant thedissenting).id. at 30-32See
inattentive,best,showed,in that had beenat the defendantUtleyevidence

not,liability, standingwell rise to it shouldmight giveand while this civil
J.,alone, (Hannah, Asliability. dissenting).Id. at 32 C.give rise to criminal

certainlythe iswanderingthe dissent observed: “While over centerline
that, isunfortunately, commonlyit is anvery dangerous, occurrence

Many that inattentiveeveryday driving. dangerousin actionswitnessed
(Hannah,to Id. at 31liability.”in do not rise criminalengage givedrivers

C.J., dissenting).
homicide, henegligent “whywas ofAlthough the defendant convicted

(Hannah, C.J.,Id.entirelyover the centerline remains unknown.”drove
that he his carAll know that some witnesses said drovedissenting). we is

traffic, ahalfway oncoming trooperto into lane of while Statea thequarter
marks, likelycarthat, tire the defendant’s wasuponbasedtestified

the What we doone-half and three feet from centerline.two andbetween
know, however, act. Id.is this the result of an affirmativenot whether was

Moreover,(Hannah, bymarks made the Vardens’C.J., gougedissenting).
a thewithin foot ofmotorcycle travelingthat wasmotorcycle show their

line the time of the collision.yellow at
he achanginghe doze off?Wasdefendant]?to Didhappened [the“What
certainlythese are actshis wander? All of actsor the radio? Did mindCD

(Hannah,at 32negligence?” Id.are acts of criminalnegligence, theyof but
or an in theOr, pothole objecthe hit aC.J., did he sneeze? Diddissenting).

acts, areworn or Do these whichunevenlyhis tires balanced?road? Were
athe conduct that“grossa deviation fromeven constitutenegligent,not

11(d).626:2, “Itin RSAwould the situation”?personreasonable observe
C.J.,(Hannah, dissenting).appear Utley,not.” 237 S.W.3d at 32would
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us, Krovvidi,v. 687Although binding uponit is not we find State 58 P.3d
(Kan. 2002), in had ofpersuasive. The defendant that case been convicted

running causinghomicide after a red and an accident thatlightvehicular
Krovvidi, him thiskilled another 58 P.3d at To convict ofperson. 688.

offense, ordinaryjurythe must have found that his was more thanconduct
than 694.simple negligence gross negligence.but less and wanton Id. ator

conviction,court the mererulingThe reversed his that defendant’s
ordinance, inattention, more,of a wasthroughviolation traffic without

to the at Todegree negligence required.insufficient constitute of Id. 697.
law,criminal under additionalnegligence aggravatingconstitute Kansas

Krovvidi,Infactors were norequired. aggravatingId. there were factors.
The defendant had not not under the ofdrinkingbeen and was influence
any drug circumstances,and was not Id.speeding. Under these the court
ruled that his not culpableconduct was under the vehicular homicide

Id.statute.

matter,In the instant the degree requiredof for criminalnegligence
inculpability Krovvidi,is even than in thehigher Krovvidi. Whereas

694,required degree of was innegligence gross negligence,less than id. at
case, Yet,negligence Krovvidi,the instant is ingross mandated. as there

theonly momentarywas defendant’s violation of a law duetraffic to
Krovvidi, that, more,inattention. inLike the court we conclude without

otherwise,such conduct to impose liability.is insufficient criminal Were it
criminal liability would attach as a matter whenever inpersonof law a dies

centerline,an accident bycaused a driver who theregardlesscrosses the of
(Hannah, C.J.,circumstances. 237Utley,See S.W.3d at 32 dissenting).

Adopting positionthe goState’s here would well ourbeyond
cases,established expandand could the of criminalscope negligence to

encompass virtually any vehicular fatality. Ebinger,As andLittlefield
demonstrate, however,Pitterra criminal does notnegligence depend upon

the consequences act,of the defendant’s Rather,no matter how it istragic.
the circumstances of the defendant’s conduct that control the outcome.
Here, those are “Defaultingcircumstances unknown. to an alleged failure
by [the adefendant] to offer reasonable hypothesis that does not tolead

is notguilt proof beyond a reasonable doubt. That turns criminal itslaw on
head, essentially placing in the ofposition being guilty[the defendant] until

proveshe himself Utley, (Hannah, C.J.,innocent.” 237 at 32S.W.3d
dissenting).
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alternativeneed not address the defendant’sruling,In of our welight
motionthe trial court erred when it denied his for JNOVthatargument

weightthe of the evidence.uponbased

Reversed.

Duggan Hicks, JJ., concurred; Broderick, C.J., dissented.and

BRODERICK, J., of review that wedissenting. uponC. Based the standard
331, 350(2005),Littlefield, 152N.H. thisapply,are to see State v.obligated

view,case, is, in in the mosttragic, my lightnot close. Viewedalthough
State, findings approximatelythe evidence that atsupportsfavorable to the

11, 2006, warm andSunday, partly cloudy, relativelynoon on June a
carvisibility, drivingwith the defendant was hisday, goodcomfortable

49, a that he had hundreds of timeseastbound on Route road traveled
before, oppositehour. Traffic in theapproximately per travelingat 40 miles

included, order, motorcyclein a car aby Vaughan,direction driven Carleton
Varden, Rick andGary Joyce motorcycle carryingand a Claudiacarrying

Huffman, Christopher Caplice.a car and Kristin Thecontainingand
positionsinmotorcycles traveling Vaughan’s staggeredwere behind vehicle

in lane and themotorcycle positionedwith the Varden the center of its
rightand to the of themotorcycle positioned fiftyHuffman feet behind

motorcycle.Varden
Thornton, narrow, winding, highway,a two-laneIn where Route 49 is

in front of thecar 250 feetapproximatelywhen the defendant’s was
it to across the doublebeganRick Huffman noticed that comemotorcycles,

— waykind of“comingdescribed it asyellow Vaughanline. Carleton
line,” over to theVaughan myselftoyellow requiring “crowd[]toward the

thegoing yellowit I he was to come overright thoughtto avoid because
the line and continuedyellowline.”The defendant’s car then crossed double

traffic, it hit thethe at which timehalfway oncominguntil it was into lane of
car thenmotorcycle. motorcycleThe Varden and the defendant’sVarden

Huffman motorcycle.collided with the
two secondsin lane forwrong approximatelyThe defendant’s car was the

addition,In noticed theVaughanhitting motorcycle.the Vardenbefore
timeperiodcenterline for some ofcar towards theheadingdefendant’s

steeredVaughanthe fact thatactually crossing Despiteto it the line.prior
car, nothe tookto the defendant’s defendantrighthis car to the avoid

him.behind Normotorcyclesor theVaughanevasive action to avoid either
motorcycles. As ahittingto thepriorhis brakesapplydid the defendant

Varden, and Claudiaactions, Joyce VardenGarythe defendant’sresult of
died, bodily injury.seriousHuffman and Rick Huffman suffered
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11(d), to a626:2, “negligently respecta acts withpersonUnder RSA
aan when he fails to become aware ofelement of offensematerial

that the material element exists or willunjustifiableand risksubstantial
626:2,11(d) specifiesconduct.” RSA that risk must be“[t]heresult from his

itdegreea nature and that his failure to become aware ofof such
persona deviation from the conduct that a reasonablegrossconstitutes

in the situation.” Whether the defendant failed to becomewould observe
unjustifiable objectivea and risk” is determined anbyaware of “substantial

test, subjectivereference to the defendant’s v.by perception.not State
(1992).264,N.H. 265Ebinger, 135

The that “the crimi­majority correctly requiredstates carelessness for
is than thatnegligence appreciably ordinarynal more serious for civil

and ... itsnegligence, apparent anyoneseriousness be to who[must]
community’sshares the ofgeneral right wrong.” Littlefield,sense and 152

omitted). case,(quotationN.H. at 351 and In thisellipsis communitythe
—has a ofspoken jury unanimouslytwelve has determined that the

defendant’s conduct satisfies the for criminal negligence.test The trial
judge, who was asked to set inaside the verdict his role as the “thirteenth
juror,” permitswhich a trial judge to set aside even a verdict supported by

evidence, 456, (2007),sufficient see State v. 156Spinale, N.H. 465 declined
to do so. I see no reason to doubt the wisdom of their judgmentcollective
in this case.

Pittera,Our case supportslaw the verdict. In v.State 139 N.H. 257
(1994),the operatingdefendant was his motorboat on Lower Suncook Lake
when the boat and its propeller struck and killed a young boy who was

in the Inswimming homicide,lake. his convictionforaffirming negligent we
emphasized conduct, risk,the defendant’s inonly failingnot to theperceive

Pittera,but also in causing it. 139 N.H. at 260-61. thatWe concluded the
jury could have found that person,a reasonable in the place,defendant’s
would have seen the victim in the water and avoided him.hitting Id. at 261.
Furthermore, jurythe could have findingcombined this with the evidence
that the defendant was traveling rapidly athrough containingcove area
numerous adjacentdocks and ato known swimming watchingarea while

shoreline,the to conclude that his failure to become aware of the risk
constituted a gross deviation from the conduct that a reasonable person
would observe in the situation. Id.

Similarly, here the jury could have found that a reasonable in theperson,
place,defendant’s would have motorcyclesseen the and hittingavoided

them. most,”While the majority contends that “at the evidence shows that
the cardefendant’s “inexplicably” yellowdrifted over the double line and
into oncoming seconds,”traffic for “no more than two a juryreasonable
could have found that the defendant’s substantiallyinattention lasted
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than thelonger two seconds and caused accident. The evidence showed that
actually line,before the defendant’s car crossed the yellowdouble it was

the line at a rate tomoving require Vaughantowards sufficient to drive his
right Despitecar to the to avoid the defendant. forcing Vaughan’s car to

move out of way, yellowhis the defendant continued to cross the double line
halfwayand drive into the untiloncoming lane he collided with the

motorcycles. point anyAt no did the defendant take applyevasive action or
inassuming drivinghis brakes. Even that the inwrong lane the face of

(which atoncoming traffic for two seconds 40 miles hourper would mean
in the lane for 40traveling wrong approximately yards) would not support

case,the verdict in this the evidence thatshows this case involvesfar more
inexplicablethan an two-second failure the inby defendant to his carkeep

A jury easilyhis lane. rational could conclude that the defendant was
no attentionpaying goingto where his car was for thansubstantially longer

seconds, narrow,two at 40 milesdespite driving per hour on a winding,
Thus,two-lane road with traffic. the defendant inoncoming engaged

blameworthy creating contributing unjus-conduct or to a substantial and
tifiable risk of death or serious bodily injury. Littlefield,See 152 N.H. at
351.

State,Respectfully, majority’s uponthe reliance the dissent in Utley v.
(Ark. 2006),237 S.W.3d 27 is Themisplaced. majority quotes approvingly

the wanderingdissent’s statement that over the centerline“[w]hile is
that,certainly very dangerous, it is an occurrence unfortunately, is

commonly witnessed in ineveryday driving.” juryAs the this case
concluded,undoubtedly driving halfway wronginto the lane into oncoming

traffic something commonlyis not witnessed in This waseveryday driving.
inattention,not a momentary bycase of such as be causedmight changing

inattention,the radio or aby leadingsneeze. The defendant’s sustained to
traffic,his car the incrossing halfway wrong oncominginto lane the face of

witnessed,I hopeis an occurrence that venture most drivers have not and
witness,never to in their lives.

Thus, myin the when it charac-judgment, majority simplyis incorrect
“onlyterizes this case as the defendant’s violation of a traffic law due to

inattention,”momentary affirming jury’sand its fear that the verdict will
liability [attaching]result in “criminal as a matter of law whenever a person

centerline,in bydies an accident caused a driver who crosses the
will continue toregardless of the circumstances” is unfounded. Juries

perform determining grosslytheir function of whether defendants have
persondeviated from the conduct that a reasonable would observe. Because

State,case,in in thelightthe evidence this viewed the most favorable to
determination, Isupports jury’s respectfullythis dissent.


