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jeopardy Noting the lack of alternativesprotections.defendant’s double
State,byand the absence misconduct the the trial court found thatof

requiredmanifest a mistrial.necessity
clearlyThe record indicates that the trial court made the appropriate
finding necessity,before manifest and we cannot conclude that itsinquiry

was an exercise of discretion. The post-jeopardydecision unsustainable
dismissal, therefore, does bar the retrialnot defendant’s on double
jeopardy grounds.

Because we conclude that the Federal providesConstitution the defen-
Constitution,greater Gould,dant does 144protectionno than the State see

416,N.H. at we the result thereach same under Federal Constitution

and remanded.Affirmed

Broderick, C.J., Dalianis, J.,and concurred.
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Mikell,L. as administrator of the estateDUGGAN, The Heidiplaintiff,J.
Markiewicz, Superioran order of the Courtson, appealsR.of her Joshua

J.) defendants, Admin-againsther claims the Schooldismissing(McHugh,
(SAU #33), Allen, affirm.Lindyand L. Moule.WeSusanistrative Unit #33

I

facts, true foracceptwhich we asfollowingtheplaintiff allegesThe
2005, Markiewiczwas a seventhJanuaryIn Joshuaappeal.of thispurposes

Raymond,inthe Holmes GoveMiddle Schoolattending Ibergrade student
in the school environ-had had some difficultiesof #33. Joshuapart SAU

disabled and hadment, learningthat he wasreportedhis teachersand
however, thisand believedplaintiff disagreed,Theproblems.behavioral
the school.to have removed fromattemptwas an Joshua

that he2004, aide overheard Joshua stateIn a teacher’sNovember
the statementreportedThe teacher’s aidehis brains out.”“wanted to blow

counselor, plaintiff.in theMoule, who turn calledguidanceto the school’s
that heup, Moule indicatedpickthe offered to JoshuaAlthough plaintiff

informinghim to class. Withoutand she would send back“okaywas now”
subse-safety,”for butsignhad Joshua a “contractplaintiff,the Moule

threat.in to his suicideregardtook no further actionquently
teacher, the2005,Allen, reported to18, a educationJanuary specialOn
mints on his desk ashad referred to twothat Joshuavice-principal

in anknowingly”and“falselyAllen soallegesThe didplaintiffmedicine.
record, whileand winked at Joshuadisciplinaryto affect hisattempt

followingof her lie.” Theacknowledgementthe incident as “anreporting
tippingfor19, vice-principalto theagain reportedwasday, January Joshua

Allen,teacher, arude, notclass, apparentlyabeing callingin andhis desk
up.himpickwas called toplaintiffand thesuspended,Joshua was“bitch.”

Joshua, as she hadschoolingcontemplatedthe homepoint, plaintiffAt that
itagreedwhovice-principal,to thein the She told thispast.done at times

a idea.goodwas
withouthis roomhome, immediately toJoshua wentUpon arriving

bringto Joshua’safter, the leftplaintiffmother.to his Soonspeaking
school, to his residence.to theaccompaniedhad herwhograndfather,

alefthimself. Joshuareturned, hangedhadshe found JoshuaWhen she
the truthtellinghe wasnote, which, statedamong things,othersuicide

involvingAllen.the incidentdisciplinaryabout
#33, MouleSAUagainstan actionsubsequently broughtplaintiffThe

Moule, inten-and#33Allen, againstclaims SAUalleging negligenceand
againstclaimswrongful deathdistress andtional infliction of emotional

SAUagainstAllenMoule andAllen, liability claims for bothand vicarious
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the them. The trialagainstThe moved to dismiss claims#33. defendants
motions. This followed.granted appealthecourt

in dismissingthe trial court erred herappeal, arguesOn the thatplaintiff
because Joshua athey general#33 and Moule owedagainstclaims SAU

and, further, that hadpreventto his suicide Moulespecial dutyand
a his suicide. Thevoluntarily duty reasonably preventassumed to act to

inthat trial court thatconcludingfurther contends the erredplaintiff
outrageous. arguesnot extreme also that theAllen’s conduct was and She

thatcourt erred when it determined the incident ondisciplinarytrial
ofJanuary likely19 was the more cause Joshua’s decision than Allen’s

Januaryconduct on 18.
dismiss,In a motion to our standard of review is whether thereviewing

allegations reasonablyare of a that wouldsusceptible permitconstruction
(2008).72,recovery. Hersh,v. N.H.McNamara 157 73 We assume the

to be true all inplaintiff’s pleadings and construe inferences thereasonable
light most favorable to her. Id. then inengage inquiryWe a threshold that
tests the facts in her thepetition against applicable law. Id. If the
allegations relief,a legalconstitute basis for we hold that itmust was
improper to thegrant motion to dismiss. Id.

rule,As a general negligence damagesactions forseeking the suicide
of another liewill not because act ofthe suicide is considered ato be
deliberate, act,andintentional which aintervening precludes finding that a

is, fact,ingiven defendant responsible for the McLaughlinharm. v.
Sullivan, 335, (1983).123 N.H. 337 “This is thebecause act of suicide

thebreaks causal connection thebetween wrongful negligentor act and the
Architects, (1997)PMRBruzga 756,death.” v. 141 N.H. 757-58 (quotation

omitted). A jurisdictions, however,ofnumber recognizedhave two excep­
tions to that rule.general Id. at 758. “Under one exception, liability exists
because the defendant actually suicide;the other,caused theunder liability
exists because the defendant duty prevent Badman,had a to it.” v.Maloney

599, (2007).156 N.H. 603

“The exceptionfirst involves cases where intentionallyan tortious
act is found to have caused a mental condition in the decedent that
proximately in anresulted impulseuncontrollable suicide,to commit or
prevented the decedent from therealizing nature of act.” (quotationhis Id.
omitted). These “typicallycases involve the infliction of physicalsevere
injury, or, eases,in rare the intentional infliction of severe mental or
emotional injury through accusation,wrongful false arrest or torture.” Id.

omitted).(quotation We adopted this exception Mayerin v. Town of
Hampton, 81, (1985),127 N.H. 87 holding:
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bya cause of action for death lie forwrongful suicide to[F]or
torts,intentional the plaintiff must demonstrate that the

tortfeasor, conduct, intentionallyextreme andby outrageous
a victim and that this conductwronged intentional caused severe

in victim a inemotional distress his which was substantial factor
bringing about the suicide of the victim.

127 N.H.Mayer, at 87.

recognizesThe a cause of “theexceptionsecond action when
suicide,a careduty preventdefendant has of to from thespecific arising

special relationshipdefendant’s with the suicidal individual.” 141Bruzga,
omitted).(quotationsN.H. at 758 “The in cases istypical defendant such

care,who custodial is in aduty positionsomeone has a of to know about
takepotential, preventsuicide and fails to measures to fromsuicide

omitted).atoccurring.” 156 N.H. 604Maloney, (quotation

(1)has been on: institutions such asSpecifically, duty imposedthis
schools, physical custodyactualjails, hospitals havingand reform

(2)of and and or institutions such aspersons; personscontrol over
hospitals,mental and other mental-health trainedpsychiatrists

trainingto haveprofessionals, special expertisedeemed a and
mental theenabling them to detect illness forpotentialand/or

suicide, powerand which have the or control tonecessary prevent
that suicide.

omitted). underplaintiff exceptions.Id. The raises claims both(quotation
address each in turn.We

II

falseexception, arguesthe the that Allen’srespect plaintiffWith to first
reasonableoutrageous,of was extreme and that areport misconduct and

a cause offact finder could washave determined Allen’s conduct substantial
inappropri-the trialsuicide. The also that courtplaintiff arguesJoshua’s

therather the of factsassumingsubstituted its than truthately judgment
alleged. disagree.We

orintentionallyconductoutrageouswho extreme andbyOne
subject liabilityanother is tocauses emotional torecklessly severe distress

it,distress, if the results fromand harm to otherbodilyfor such emotional
(1991).493, 496 As wev. 134N.H.bodily Morancy Morancy,for such harm.

as anabove, by liesaction for death suicidewrongfuldiscussed when an
tort, the defendantprovehas the to thatplaintiffintentional the burden

that causedoutrageousin extreme and conductintentionally engaged
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adistress was substan­distress, that this emotionalandemotionalextreme
Inat 87.127 N.H.Mayer,the suicide.bringingin abouttial factor

enoughit is notoutrageous,andconduct is extremewhetherdetermining
criminal,or evenintent which is tortious“acted with anpersona hasthat

distress, even that his conductinflict emotional orintended toor that he has
” (Second) of Torts‘malice.’ Restatementbycharacterizedhas been

(1965). the“Liability onlyhas been found where§ d at 7346 comment
character, in asdegree,in and so extremeoutrageousbeen soconduct has

regardedand to be aspossible decency,all bounds ofgo beyondto
atrocious, community.”in Id.utterlyand intolerable a civilized

extreme andThe contends that Allen’s actions wereplaintiff
suicide,as as the cause of Joshua’s becauseoutrageous, well substantial

authority by makingher over Joshua a falsepositionAllen misused of
disciplinaryof in an effort to affect his record andreport misconduct

him from the We that false accusationseventually expel recognizeschool.
an infliction of emotionalmay grounds liabilitybe for under intentional

at also thatMcLaughlin, acknowledgedistress claim.See 123N.H. 338.We
arise from anoutrageous mayextreme and character of the conduct“[t]he

apparenta . . . which him actual orby position givesabuse the actor of
other, to affect his interests.” RESTATEMENTauthority powerover the or

(SECOND) find, however,§OF 46 comment e at 74. do not that theTorts We
here,at even with Allen’s ofalleged coupled positionfalse accusation issue

conduct toauthority, outrageous necessaryrises to the level of extreme and
sustain a claim for intentional infliction of emotional distress.

matter,As an the allegedinitial we note that the actual substance of false
accusation, medicine, relativelymints as was innocuous.characterizing

jurisdictionsOther egregioushave found under far more circumstances
that a single typefalse accusation could not this of claim. Forsupport

(Pa.inexample, Reardon v. 926 A.2d 477 Ct.Allegheny College, Super.
2007), broughtReardon a claim for ofintentional infliction emotional
distress, alleging professor “intentionallythat a and two co-students had
and wrongly targeted and college’saccused of violations of the honor[her]
code, despite Reardon,their knowledge falsity allegations.”of the of these

omitted).926A.2d at 488 (quotation the falseAlthough alleged accusations
in,resulted among class,other athings, failing being strippedReardon of

honors,certain and also being placed probationon academic for the
career, 479,remainder of her academic id. at the court thatdetermined

true,allegations,these even if outrageous,were not extreme and and could
claim,not sustain her id. at 488.

(La.Board,In Woodsv.St. Charles App.Parish School 790So. 2d 696 Ct.
2001), the mother grader brought allegingof a first an action for damages
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in a continuousengaged campaignthat school had ofher son’s harassment
againstto a case to preventand accusations “manufacture her son...false

Woods,him in the fall.” 790 So. 2d atreturning [tofrom 698.school]
According plaintiff, being disciplinedto the these instances included for

student;do, throwing reprimand-not such mud at anotheractions he did as
class, not;when he hading being disrespectful disruptinghim for and the

to him for answers tointentionally refusing questions posedcall on to the
class, and notthough up; offering prompteven he had his hand medical

and hands. Id. Inscraped denyingattention he fell his at 698-99. thewhen
claim, court theplaintiff’s allegedthe noted that incidents “do not consti-

tute to into a tort suchoutrageous patternbehavior of a cumulate as
at Althoughinfliction of emotional distress.” Id. 701-02. the legalintentional

here,in is from those the under-question distinguishableWoods at issue
similar,substantiallyare and determinationlying allegations the court’s is

instructive.
Moreover, any maythatplaintiff allegethe does not further actions have

level,and suchoutrageousthe situation to an extreme asexacerbated
himthreateningin of his withpublicly reprimanding Joshua front class or

See,of her v. Brookstonepower. e.g.,additional abuse authoritative Ortiz
2003)Co., 456, 466(S.D.N.Y.Supp. (finding allegations274 F. 2d insufficient

plaintiffto emotional claim wheresustain intentional infliction of distress
humiliation, falsealleged publichad not “some combination of accusations

harassment,conduct, physicalof criminal or heinous verbal abuse or
threats,... doescontrary public policy”). plaintiff allegeor conduct to The

acknowledgment falsitythe ofthat Allen “winked” at Joshua as an of her
was, least,at thealleged very unprofessionalthis conductaccusation. While

confrontational, outrageousit is to constitute extreme andand insufficient
conduct.

falsely byno that a teacher misconductquestion reportingWhile there is
act, are simplya a the of this casereprehensiblestudent is circumstances

Therefore,decency.”not all we cannot conclude“beyond possible bounds of
law, Allen’s conducttrial court erred in as a matter of thatfinding,that the

thedismissing plain-outrageous, consequentlywas not extreme and and
tiffs claims.

factualimproperthe trial court madeplaintiff arguesThe also that
suicide,likely event that Joshua’sregarding triggereddeterminations the

jury. Specifically,for asubstituting judgmentits that ofthereby improperly
dismiss, stated that itin to the trial courtgrantingits order Allen’s motion

death,his rather than Allen’sdaywas the incident on the ofdesk-tipping
before, likely toto have much moredaythe “that would seem beenconduct

thatagreelife.”Weto make the decision to take his[Joshua]have caused
itimproper hadregardthe court’s in this would have beentrial conclusions
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However,to the trial courtupon grantingrelied them in the motion dismiss.
Rather, it concluded that Allen’s conductcorrectlydid not do so. was

Therefore,of the claims.plaintiffsinsufficient as a matter law to sustain we
find no error.

Ill

to therespect exception, plaintiffWith second the asserts that the
trial in claims anddismissing againstcourt erred her Moule SAU #33

Joshua athey general special duty preventbecause owed and to his suicide.
law,induty particularThe existence of a a case is a of whichquestion we

409, 412(2004).Carignanreview v.N.H. 151N.H.Speedway,de novo. Int’l
In general, concept duty relationshipthe of arises out of the between the
parties against reasonablyand harm.protection foreseeable Sintros v.

(2002).Hamon, 478,148 480 The existence extent of dutyN.H. and that
depends upon relationship parties.the nature of the thebetween Id.

plaintiff dutyThe there a owed uponcontends was here based Moule’s
position as guidance personthe school’s counselor and as the who acted on
and reported plaintiffsuicide Specifically,Joshua’s threat. the contends:
‘When her employerMoule and decided to retain control and custody of

threat,Joshua learningafter of the theysuicide exercised the requisite
level of custodycontrol and over him to create a duty to prevent his suicide”
under exception.the disagree.second We

In Eno, 708,v.Marquay (1995),139 717 we recognizedN.H. that
“schools share a special care,withrelationship students entrusted to their

imposeswhich themupon certain ofduties reasonable supervision.” In
Marquay, three students brought varietya of state and federal inclaims

district,federal court theagainst school the school administrative unit and
employees school,of formertheir high after allegedly being sexually

byabused at least one Marquay,teacher. 139 N.H. at 711. The United
States District Court for the District of New Hampshire certified several
state law questions, one of which asked whether school district employees
have a dutycommon law to protect theystudents whom know or should
know are being sexually abused anotherby school employee. Id. at 712.We
answered in the affirmative for those employees havewho supervisory
responsibility over students because impairs“[s]chool attendance both the
ability of protecttostudents abilitythemselves and the of their parents to
protect them.” atId. 717. “It impairmentis this protectionof from which
the special relationship between andschool student arises and from which

dutythe of supervision flows.” however,Id. We limited the duty, to only
those periods of time when parental protection is compromised, onlyand to
those risks that are reasonably 717,foreseeable. Id. at 718.
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—However, that special relationship dutywe this and the ofdisagree
— far as create a tosupervision duty preventextends so to areasonable

in case.suicide thisstudent’s

tort forexception [allowing liabilityFundamental to the second
is a of care andpre-existing duty protectionanother]the suicide of

they physicalon defendants either because have actualimposed
over,of, individual,ancustody total orand substantial or control

speciallythe defendants are trained medical or mentalbecause
the andprofessionals, precise dutyhealth who have the control

necessary well-beingcare for the mental of aphysicalto and/or
patient.

omitted).citation,141 (quotations,N.H. at 758 and bracketsBruzga,

find,Here, alleged, primaryhas not nor do we that theplaintiffthe
counselor,school, capacity guidanceof the or Moule in her as a ispurpose

students,its would fall within therelationshipto “care for” such that this
Further,this a no doubtpurview exception. althoughof second school

duringsome of and itspossesses custodyamount control over students
hours, cry by jails, juvenilesuch control is far from that heldschool a

the duty preventdetention facilities or similar institutions where to
been N.H. at 338.imposed. McLaughlin,another’s suicide has See 123

Indeed, impose liabilityare reluctant to for suicidejurisdictions“[m]ost
over indi­who had custodial control the suicidaluponeven defendants

141 atBruzga,vidual.” N.H. 759.
Boarduponof relies Eisel v.support position, plaintiffIn her the of

1991).(Md. There,Education, guidance counselor597 447 the school’sA.2d
shethrough appellant’s daughterother students that the had statedheard

Eisel, guidanceA.2d The counselorto commit suicide. 597 at 450.intended
statements. Id. Thequestioned daughter, makingthe denied thewho

not the father or the school administrationguidance counselor did contact
subsequently died afterthe Id. at 450. Thereport daughterto statements.

at The courta Id. 449-50.consummating pact.murder-suicideapparently
a to warn thedutythe hadultimately guidanceconcluded that counselor

theholding, specificallyintent. 456. In so courtof her suicidal Id. atfather
his“The is that he could have exercisedtheory of Eisel’s casenoted:

hehad warned.”control, daughter],and as over beencustody parent, [his
distinguishable, as theplainlyhere areat 451. The circumstancesId.

occurred,on the itdayof suicide threatplaintiff was made aware Joshua’s
situation,over theand, thus, exert some controlopportunityhad the to

Further, thatEisel court foundin Eisel. while theappellantunlike the
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warn, as to a school’sit made no further determinationsdutywas a tothere
fulfilled, but a suicide stilldutywhen that had beenliabilitypotential

occurred.

of for the Circuit stated:AppealsThe United States Court First has
suicide,that school caused a theshowing affirmativelya the“Absent

for children from this as fromprimary responsibility safeguarding danger,
others, they,that of their and even with direct control andparents;most is

LaJeunesse,helpless.”intimate are often v. 175 F.3dknowledge, Hasenfus
(1st 1999).68, Indeed, many liabilityCir. courts have declined to extend73

See,for a varietyto a school the suicide of a student under of circumstances.
(M.D.Bd., 852, 857 1995),e.g.,Wyke County Supp.v.Polk School 898F. Fla.

(11th 1997)part, 129 F.3d 560 Cir. the fact school knew of(holdinginaff'd
previous relationshipsuicide threat did create schoolspecial requiringnot

suicide); #84,to student’s v. Pendprevent Carrier Lake Oreille SchoolDist.
(Idaho (school’s2006)655, statutory134 P.3d 660 to warn ofduty parents

minor’s suicidal tendencies did not extend to inpassing essayreference an
earlier); Dist.,written seven months St.McMahon v. Croix Falls School 596

(Wis. 1999)875, (even ifN.W.2d 882 Ct. school hadApp. duty reportto
threat,suicide not be failingdistrict could held liable for to do so because

“the suicide is an intervening supersedingand iscause and thus too remote
liable”).from the tonegligence render the district We likewise decline to

dutyfind a under the circumstances of case.this
plaintiffThe arguesalso that Moule thecontraryacted to school district’s

policies for withdealing suicide threats that herand failure to followthese
policies may the However,form liability.basis for we notneed address this
issue, as the plaintiff merely legalhas stated a conclusion without specify-

either theing contents of allegedthe orpolicy how Moule’sactions violated
it. Guglielmo WorldCom, 309, (2002) (inSee v. 148 N.H. 312 reviewing a

dismiss,motion to we not acceptneed merely legalstatements that are
conclusions).

plaintiffsThe final argument is that Moule voluntarily dutyassumed a to
act reasonably preventto when,Joshua’s suicide two months before his
suicide, she plaintiffadvised the not to remove fromJoshua school after his

threat, class,suicide sent him back to stated that the threat was a result of
a learning disability, and did not advise her to have byJoshua anexamined

professional.outside The plaintiff asserts that series of actions“[t]his
effectively shielded Joshua from the of parentalbenefit or other profes-
sional assistance while . . . disagree.school.”We[in]

We have recognized that a party who does not otherwise a duty,have
but who voluntarily another,renders services for may dutybe held to a of
reasonable (2008).care in acting. Zilm, 233,Belhumeur v. 157 N.H. 238
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not necessarilyan starts to aid another does require“The fact that actor
mayAn anyactor abandon his services athim to continue his services.

unless, aid, other inby put positionthe he has the a worsegivingtime .. .
omitted). put“A is in apersonhe in Id. at 239 (quotationthan was before.”

him thedanger by partialif to been increasedpositionworse the actual has
foregoor if in reliance he has been induced to otherperformance,

omitted).assistance.” Id.opportunities obtaining (quotationof

inHere, any her writplaintiff specific allegationsthe has not made
others would have taken tospecificthe conduct that she andreflecting

Instead,suicide, taken action.had some furtherJoshua’s Mouleprevent
that, professionalhad instructed her tous to infer Moule seekshe asks

diagnosis and treatmentappropriatewould have received anhelp, “Joshua
that, mayfurther beallegesin time his suicide. She alsoprevent” “[i]tto

that, had Allen of the suicide threat and otherwiseinferred Moule informed
Joshua,”onimposing disciplineAllen to care whenparticularcautioned use

daythe on themay againstAllen not have made false accusation Joshua
However, a motion toreviewing grantwhen the ofbefore his suicide.

are reasonable. Seedismiss, accept only those inferences thatwe
theMcNamara, uponat 73. restsplaintiffs argument157 N.H. The

action,that, maypersonMoule taken some further a thirdassumption had
which, turn, may keptaction,further in have Joshuahave taken somealso

are tenuousto commit These inferencesfrom the decision suicide.making
ofbest, that the risk Joshua’sspeculativeare far too for us to findat and

v.conduct, lack thereof. Duvaloruponsuicide increased based Moule’s Cf.
(1984) not550, verdict could stand(finding jury’s555Wiggin, 124 N.H.

to it waswhen, plaintiff,in most favorable thelightthe evidence thetaking
inference).and a We thereforeconjecture not reasonableuponbased

a hisvoluntarily duty preventtocannot conclude that Moule assumed
suicide.

Affirmed.

Hicks, JJ.,Broderick, concurred.C.J., and Dalianis and


