
708

faced apolice apartment, theythe the entered theFrom moment
He andyellingencounter with the defendant. wascontinuing, volatile

knife. He numerous at gunrefused commandsa seven-inch bladedpointing
to orders the floorcomply gothe knife. He failed with to todroptopoint

facebrieflydo so handcuffed. He was leftultimately was forced to andand
bycontinue to secure the areaon the floor that the officers coulddown so

Suddenly,at he resumed histhe other individuals the scene.detaining
stay,the floor he had been instructed toattempted getto off whereyelling,

police Finally,at a officer. oncekicking, pushing “bull-rushing”and was and
downup,return the floor and to sit he calmedforced to to allowed
lightand in thethe evidence all reasonable inferencescompletely. Viewing

State, havejurorto we that a reasonable couldmost favorable the conclude
face downperiodthat the time in which the defendant wasconcluded brief

ofprocessfloor handcuffed did not serve to conclude theon the while
See, at 1292Katykhin,to effect 794 N.E.2dseeking e.g.,his detention.

the course ofautomatically continuingdoes conclude(handcuffing not
Ondo,arrest); at 316in 231 S.W.3deffectingwhich werepoliceconduct

supportedthat after defendant was handcuffed(struggle peaceablyensued
arrest). ofviewingfor the continuumresisting Accordingly,conviction

whole, hissupporta that is toevents as we conclude the evidence sufficient
conviction.

Affirmed.
DugganDalianis, Hicks, JJ.,and concurred.
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(Thomas Bocian, attorneyE. assistantattorney generalAyotte,A.Kelly
the State.orally),and foron the briefgeneral,

(Lincoln T. onSoldati, Soldati theof Portsmouth&Jeffco, Starbranch
for the defendant.orally),brief and

indefendant, Cook, juryfrom a verdictappealsDUGGAN, The CharlesJ.
J.) him of(Smukler, aggravatedof one countconvictingSuperior Court

2008),632-A:2,assault, (Supp.III and one countsee RSAfelonious sexual
1(a) (2007).631:2-a, the defendantassault, appeal,Onsee RSAsimpleof

limine to excludedenyingin his motion inthat the trial court erredargues
in his motion toPennsylvania denyingin andconductevidence of similar

remand.reverse andsimple charge.assault Wedismiss the misdemeanor
indicted on twofacts. The defendant wasfollowingreveals theThe record

assault. Thesimpleandsexual assaultfeloniouscharges: aggravated
27,1998, and DecemberDecemberthat betweenallegedformer indictment

breast,touchingof M.C.’s for26, 2002, patternin aengagedthe defendant
less thanwhen she wasgratification,arousal orpurposethe of sexual

the same timealleged that withinold. The latter indictmentyearsthirteen
bycontact to M.C. oneframe, physicalunprivilegedthe defendant caused

M.C. is the defendant’sin her mouth.tongueact of hissingle putting
granddaughter.

to excludeseekingliminetrial, filed a motion inBefore the defendant
404(b).Evidence TheRule ofHampshireto Newpursuantactsprior bad

assault,,of indecentPennsylvania aggravatedinchargesfaceddefendant
duringactsarising out of similarassault, of minorscorruptionandindecent

touchingvictim. In addition tothe sameinvolvingandperiodthe same time
also includedhowever, actsPennsylvaniathekissing,andM.C.’s breasts

404(b)court, to a RulepursuantThe trialvaginal penetration.digital
as thosethat were the sameactsPennsylvaniatheanalysis, admitted

— The trialie., breasts.touching M.C.’sindictmentpatternin thealleged
intent tothe defendant’sto showthe evidence admissiblecourt found

however,court, excludedtrialThea of sexual assault.patterncommit
penetration.of digitalevidence

old, livedshe1998, yearswas ninethat in when shetrial, testifiedAt M.C.
lived inThe defendantstep-father.mother andin Belmont with her
tuck herhe wouldthese visitsDuringoften.but would visitPennsylvania,

tongue.his M.C.usingand kiss herherat and touch breastsnightinto bed
and thePennsylvaniainvisit the defendantthat she wouldalso testified

thattestifiedM.C.on four-wheelers.theywhile wereacts would occursame
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defendant,withgowhen she would out on trails the the defendant would
his her touchstop putthe four-wheeler and hand down shirt and her

incidents,herFollowing testimony Pennsylvaniabreasts. about the the
requested limitingdefendant a The trialinstruction. court instructed the

jury only Pennsylvaniathat it could the theconsider acts for limited
purpose provedof whether the has or“determining State has not the

intent in pattern.”Defendant’s to aengage
case, evidence,At the close of the and theagainState’s at close of the the

defendant moved to the simple charge,dismiss assault that thearguing
expired.statute of limitations had The courttrial took the matter under

advisement, and later thedenied motion.
evidence,ofAt the close all the the gavetrial court the following

the jury Pennsylvaniainstruction to as to the acts:

Some evidence was introduced for a limited purpose. particu-In
lar, the State has evidence byoffered of other acts the Defendant
toward for you[M.C.] which has not Ifcharged.[he] been find

credible,such evidence to yoube consider it formay only the
limited ofpurpose determining the hadwhether Defendant the

engage patternintent to in a of aggravated felonious sexual
as charged.assault

The jury guiltyreturned verdicts of charges. appeal,on both On the
(1)arguesdefendant that the trial court erred in: theadmitting Pennsyl-
(2)vania acts and its instruction to the jury; and his motiondenying to

simpledismiss the charge.assault
We first address whether Pennsylvaniaadmission of the pursuantacts to

404(b)Rule was Althougherror. the defendant thischaracterizes issue as
plain error, Sideris,see State v. 258, 264(2008),157N.H. the correctlyState
points out that the timely objecteddefendant at trial. The issue was thus
preserved appealfor plainand the error rule is inapplicable.

404(b) provides:Rule

crimes,ofEvidence other wrongs, or acts is not admissible to
prove the character personof a in to personorder show that the
acted in conformity however,therewith. It may, be admissible for

purposes,other proof motive,such as intent,of opportunity,
preparation, plan, knowledge, identity, or absence of mistake or
accident.

404(b)The purpose of Rule is to ensure that the defendant is tried
on the merits of the crime as charged preventand to a conviction based
upon ofevidence other or Beltran,crimes wrongs. 643,State v. 153 N.H.

(2006).647 We have established a three-part test for the admissibility of
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404(b): (1) purposethe must be relevant for aunder Rule evidenceevidence
(2)disposition;or there mustthan the defendant’s characterprovingother

act; (3) probativecommitted the and theproofclear that the defendantbe
substantially outweighed by prejudicenot be itsof the evidence mustvalue

the burden ofparty offeringdefendant. Id. The the evidence bearsto the
priorof acts. Id. We review the trialdemonstrating admissibilitythe bad

discretion,for of and will reverserulingcourt’s an unsustainable exercise
the theif it was untenable or unreasonable to ofonly clearly prejudice

case.defendant’s Id.
Here, the found that wasprong,as to the first trial court the evidence

the of the intent topurpose showingrelevant for limited defendant’s
haspatterna of sexual assault. The trial court stated: state“[T]hecommit

of more than intent to commit eachprovingthe burden the defendant’s
assault,act of it must also that theproveindividual felonious sexual

in trial thus foundengagehad intent to a The courtpattern.”defendant the
were offeredprove Pennsylvaniathe State met burden to the actsthat its

conformityinpurposea other than to show the defendant actedfor
proofa clearprong,therewith. As to the the trial court conductedsecond

theand the had its burden. As to lastinquiry found that State sustained
trial those acts isPennsylvaniathe court found: ofprong, “[E]vidence

—in anengage patternthe defendant’s intent to ahighly probative of
beyondof the that the state is to a reasonablerequired proveelement crime

Moreover, ofpattern“The here involvesachargeddoubt.” it found: conduct
assaults; thetherefore, occurring atthe introduction of similar conduct

undulytime in a norplace surprisingsame different would not be
danger prejudiceThe court that “the of unfairprejudicial.” trial concluded

by limitingcan be addressed a instruction.”

concedes,the that it wasargues, candidlyThe defendant and State
provingthis for the ofpurposeerror for the trial court to admit evidence
partiesa Thepatternthe defendant’s intent to commit of sexual assault.

had the intent to commitprovethat the State need not the defendantagree
inerred soof The the trial courtpattern arguesa sexual assault. defendant

Indeed, 632-A:2, part:the III ininstructing provides, pertinentRSAjury.
the of assault needunderlying“The mental to acts sexualapplicablestate

in a of sexualengaging patternnot be shown with to the element ofrespect
Thus, applicablethe mentalprovethe State had to statealthoughassault.”

toassault, need to an additional mental stateproveto sexual it did not
tofor trial courtthe It was therefore error theprove pattern element.

Seeintent, dispute.an issue not inprovethe acts toPennsylvaniaadmit
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(“To(1995) relevancy require-the647, meet654Kirsch, N.H.139v.State
on anbearinghave some directmustment, acts evidencethe other bad

.”).in . . .actually disputeissue
acts werePennsylvaniahowever, althoughthat theState, arguesThe

themdecision to admitthe trial court’swrong purpose,for theadmitted
for anotherand admissiblewas relevantthe evidencenot error becausewas

— chargedfacts of thedisclosing thedelayedexplain whyto M.C.purpose
conduct.

the correctwhen it reachestrial court decision...not reverse a“Wewill
v.to reach that result.” Stateexistgroundsvalid alternativeresult and

(2002). Pennsylvaniathe88, address whetherWe thus148 N.H. 91Berry,
delayed disclo-M.C.’spurpose explainingfor the ofwere admissibleacts

relevant forso, the evidence wasIn we first address whetherdoingsure.
Beltran, at 647.153 N.H.purpose.this See

victim’sto a sexual assaultmay explainThe introduce evidenceState
(1993).402,N.H. 411 “We haveCressey,v. 137behavior. See State

mayof sexual assaults notyearsin recent that victimsrecognized
(2001).Woodard, 221,146 N.H. 226disclose them.” State v.immediately
naturevictims, wrongfulnot be aware of thethey maychildren are“When

assault, fearconduct; to the ormay forgetof the other victims wish
have thus found evidencetheyif Id. Wereprisals report.”or disbelief

introduction of(findingin to be admissible. Id.explaining delay disclosure
70,N.H.delay); Dupont,to State v. 149prior explaindisclosures admissible

(2003) killthat defendant threatened to82 admissible evidence(holding
delay inexplanationas forhimself if victim disclosed sexual assault

of victimdisclosure); physicalat abuseBerry, (holding148 N.H. 91
victimin sexual assaults becausedelay reportingadmissible to explain

fear).intestified she lived constant

Here, touchinga of sexualcharged patternthe defendant was with
2002. M.C. testified thatoccurring between December 1998 and December

in Belmontduringthe her breasts his visits to her housedefendant touched
that she firstPennsylvania.and her to in M.C. testifiedvisits his residence

2003, drivingthe in the of whilecharged springdisclosed acts to her mother
in ended then.Pennsylvania,to the defendant’s house and that the abuse

Thus, in firstany delay allegedlydisclosure is between when the acts
period,in and in 2003. this M.C.Duringoccurred 1998 when M.C. disclosed

testify thatlived with her mother and not with the defendant. She did not
in a result of the constantdelayed disclosingshe because she lived fear as

abuse, at 91.Pennsylvania Berry,the acts relevant. See 148 N.H.making
Moreover, never atdelay reporting questionedM.C.’s in until 2003 was

Instead, multiplethe actstrial. the evidence showed that M.C. disclosed
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times, that,no thereported police. uponbut one them to We conclude based
trial, delaythe acts are irrelevant toPennsylvania anythe evidence at show

relevant,in this evidence is not it does not meet thedisclosure. Because
404(b) test, thus is onfirst of the Rule and not admissible alternativeprong

See id.grounds.

the State that error was harmless. TheAlternatively, argues any
is statedsuccinctlyharmless error standard as follows:

error,the of an this court asks itdetermining gravityIn whether
a doubt that thebeyondcan be said reasonable inadmissible

affect The evaluation of thisevidence did not the verdict. whether
of thehas achieved involves consideration alterna-standard been

tive at trial and of the character of thepresentedevidence
An error harmless amay beyondinadmissible evidence itself. be

if the alternative evidence of the defendant’sreasonable doubt
nature, ifweightis or and theguilt overwhelming quantity,of an

ininconsequentialis ormerelyinadmissible evidence cumulative
strength guilt.relation the of the State’s evidence ofto

(2002).Enderson, 252, ofv. 148 N.H. 255 The State bears the burdenState
Id.proving harmless error.

entirety,in in its we concludethe evidence this case cannotViewing
did affect thebeyond a doubt that the inadmissible evidence notreasonable

with acharged committingconvict. Thejury’s decision to defendant was
assault, thatprove chargedof the State to thepattern requiringsexual

2008)682-A:l, I-c (Supp.more than once. See RSAsexual assault occurred
a of twoperiodis as more than once over between(“pattern” defined

defendant,that the on more than fouryears).months and five M.C. testified
— holiday duringand once anincluding duringonce a Christmasoccasions

— in herput tongueher and mouth whileholidayEaster touched breast his
in that thesetucking her into bed at her home Belmont. She then testified

inhomeduring at the defendant’ssame acts occurred “four-wheeler” rides
gowould out on onePennsylvaniatestified that in “wePennsylvania. M.C.

andhe the four-wheelersomething stopthe trails like that and wouldof or
touch breasts.”my myhis andputthat’s when he would hand down shirt

touchingand thePennsylvaniathat she visited “often”She testified
trial, contin­Throughoutshe the witnesses“everyoccurred time” visited.

her ofincluding reportingPennsylvania,to visits toued reference M.C.’s
theDuring closing argument,Police.Pennsylvaniaoffenses Statethe to the

the inadmissiblePennsylvania acts twice. BecausetheState mentioned
trial,evidence atwith alternative admissibleintertwined theevidence was

inconsequential.itcannot conclude that waswe
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herAlthoughacts.chargedof theonlythe evidencetestimony wasM.C.’s
632-A:6,1 (2007),corroborated, thesee RSAto bedoes not needtestimony

nature, or“overwhelming quantitywas not of anevidence herealternative
acts.Pennsylvaniaof theimportancetheamplifiedand thusweight,”

(2007) (inadmissible544,Connor, finger­156 N.H. 549v.Compare State
fingerprint washarmless error becausetestimony notverificationprint

(2006)(evenWall, 237, 245evidence), v. 154 N.H.with Statepiececritical of
inadmissible, theerror was harmless becausetest wasLaboratory’sif State

included athe defendant’s intoxicationevidence ofadmittedproperly
officers). As atestimonyand of twoalcohol contentreport of the blood

thesubstantially prejudicethe toresult, potentialtrial court’s error hadthe
defendant.

impacta emotionalIndeed, greatthat “some acts havewe have stated
juror’sto a sense ofappealingforjury greater potentiala and haveupon

(1996). Marti,Marti, 692, In695v. 140 N.H.outrage.”resentment or State
unchargedof sexualtestimony by priortrial court admitted the victimthe

themanyId. stated that ofbyassaults the defendant. Weperpetrated
which,crime,” nature .. .“[b]yto the itschargedassaults “were identical

tendencyan undue tothe sort of evidence that could createpreciselyis
basis, for itimproperinduce a decision the defendant on someagainst

the tocharged may tempted jurythe offense and haveeffectively obscured
anduncharged (quotation,condemn the defendant for acts.” Id. citation

omitted). that, here,similar to the character of thebrackets We concluded
sayingus from that the error waspreventedinadmissible evidence

(1999) (“GivenId.; 205,Montgomery,harmless. see v. 144 N.H. 210State
the the of itsimproper gravity potentialcharacter of the evidence and
prejudicial that trial ofimpact, saywe cannot the court’s admission

auncharged beyondacts of sexual assault was harmless reasonable
doubt.”). Therefore, Pennsylvaniaadmission of the acts was not harmless
error; accordingly, the defendant’s convictions are reversed.

“actuallyThe State contends that the trial instructionlimitingcourt’s
worked in the by imposing unnecessarydefendant’s favor an additional and
evidentiary requirement upon the of the prejudicial impactState.” Because

evidence, however,of the inadmissible the that juryadditional burden the
instruction created does not the in theadmittingrender harmless error
Pennsylvania acts.

We next the inargumentaddress defendant’s that the trial court erred
failing to thecharge. arguesdismiss the misdemeanor The defendant that
State had the burden to that theprove charge broughtmisdemeanor was
within the thatapplicable tolling provisionstatute of limitations or the

VI(a) 2008).625:8,1(c),applied. See RSA He that the(Supp. argues statute
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that the State had thethe offensean element oflimitations becameof
we reverse on theAlthoughdoubt.a reasonablebeyondproveburden to

v.argument.this See Statewe still addressargument,firstdefendant’s
(“[W]e(2005) because...666, 673 must decide this issue151N.H.Sweeney,

wouldand Federal Constitutionsof the StateJeopardy Clausesthe Double
trial.”).for a newa remandpreclude

that the defendant must assert.claim is a defenselimitationsA statute of
(1993),687,III(d) (2007); Weeks, N.H. 693v. 137625:11, see StateRSA

Knickerbocker, 467,152 N.H. 470v.grounds by Stateabrogated on other
168, (1872);Cook, United84 U.S. 179-80(2005); States v.see also United

2004)(6th that453, (stating CookF.3d 457 Cir.Titterington, 374States v.
tolaw). result, priormust raise the claima the defendantAsgoodis still

by the Criminalany specifiedto claim defense“If intendstrial. a defendant
therefor shall begroundsforth theCode, settingsuch intentiona notice of

inlimitations Rulewith the time... in accordancewith the Courtfiled
98(B)(1) (requiring notice of101; R.R. see SUPER. Ct.Ct.98 ....” SUPER.

Once theentry guilty plea).of notdays afterthirtywithindefense
and “evidencelimitations claimhis statute oftimelydefendant asserts

trial,” anat it becomeslimitations is admittedto the statute ofpertaining
III(d)625:11,693;Weeks, at see RSA137 N.H.element of the offense.

(“element [negativesconduct as...includes “such a result ofan offense”of
(“When(2007)626:7,1(a)limitations”);of RSAa under the statutedefense

defense,code to be...by [a]declared thisadmitted on a matterevidence is
doubt.”).beyond a reasonablesuch defensedisprovethe muststate

priorof limitations claimfile a statuteHere, did notthe defendant
first time at the closeissue for theInstead, raised thethe defendantto trial.

the ofdeprive prosecutorwoulda proceedingcase. “[S]uchof the State’s
Cook,84 U.S.evidence, may be ....”as the casegiveto orright replythe

thean element ofnot becomeThus, of limitations didthe statuteat 179.
in denyingnot err625:11,111(d), trial court didand theunder RSAoffense

(“If defendantR. 101 theCt.to dismiss. See SUPER.motionthe defendant’s
testimony relatinganyrule, excludemaythe Courtwith thiscomplyfails to

justiceinterest oftheorder asor make such otherto such defense
requires.”).

and remanded.Reversed

Hicks, JJ., concurred.C.J., Dalianis andBroderick, and


