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met,are thethis certain as doesprovided requirements claimsright,
II, at 553.Home 157 N.H.protocol. See

concedes,case, had inliquidator agreedIn as the CIC not 2005 tothis not
Home, it could have andagainstseek done so asserted itscontribution

problemclaim as a under RSA Thecontribution setoff 402-C:34. here is
in 2005 not to a contributiononly agreethat not did CIC assert claim

also, 2007,Home, in it PECO to be relieved of thisagainst paid moneybut
one ofagreement. statutorilySuch conduct falls within the created

mandate, broadlythe setoff construed.toexceptions

402-C:34,11(b) liquidatedthat when aapplies onlycontends RSACIC
CIC,belongs party.a claim that to another inpurchasesinsurer’s debtor

Home, not aeffect, againstits own claim for contribution claimpurchased
however,RSA402-C:34,11(b), notparty.that to another is limitedbelonged

belonging parties.to or transfer of claims to other There ispurchasethe
402-C:34,11(b)precludes applyingin the that RSAnothing plain language

to the instant case.
reasons, therefore, we that the trial court erredFor all of the above hold

permissible. liquidatorit ruled that was thewhen CIC’s setoff While
ratelegalthat Home’s is entitled to interest at a oncontends estate

setoff, decline topayments wrongfully uponwithheld based we decideCIC
instance, prejudice liquidator makingthis in the first without to theissue

this to the trial court.argument

Reversed and remanded.

Duggan Hicks,C.J., JJ.,Broderick, and concurred.and
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Lachman, PLLC,Hoppock (,Joseph Hoppock& of Keene S. on the brief
for theorally), petitioners.and

Goodwin, III, Mullins,I. city attorney,Leon assistant and P.Thomas
brief,city attorney, by and Mr. theorally, respondent.Goodwin for

Faulkner, P.C.,Bradley (Gary& of Keene J. on theKinyon brief and
orally), for the intervenor.

Duggan, intervenor, Hill,J. The Peter respondent, Cityand the the of
Keene, J.)theappeal (.Arnold,decision of the Superior Court thevacating

(ZBA).decision of the City of Keene Zoning AdjustmentBoard of The
petitioners, Farrar,Robert Farrar and Jeananne cross-appeal. We reverse
in affirm inpart, part, and remand.

The supports 17, 2007,record the following. On HillJanuary applied for
use and area variances for his atproperty located 75 Winter inStreet
Keene. The property is a 0.44 acre lot awith historic building consisting of
nineteen rooms and squareover 7000 feet of living area. Winter Street runs

—through two zoning districts the office district and the center business
district. The property at issue is inlocated the office district.

variance,As to the area Hill requested permission to reduce the number
of required onsite parking spaces from twenty-three to ten. The ZBA
partially granted Hill’srequest, thedecreasing number of required parking
spaces to fourteen. variance,As to the use Hill proposed changing the use
from a residential single family dwelling to a mixed use with two residential
units and space.office The office permitsdistrict both multifamily and office
uses, but does not expressly permit Hill’smixed use. The ZBA granted
request for a use Farrars,variance. The abutters to the property, moved for
rehearing, arguing that the vice chairperson had a conflict of interest and
the ZBA erred in granting both variances. The ZBA denied the motion. The
Farrars appealed to the superior court.

The superior court found no conflict of interest and affirmed the ZBA’s
variance,decision on the area but vacated the use latter,variance. As to the

the superior court found that Hill failed to submit evidence as to the first
—prong of the unnecessary hardship test that zoningthe restriction as

applied interferes with his reasonable use of the property considering its
unique insetting the environment. As to the remaining criteria of the

standard,variance the superior court held that the record supported the
ZBA’s findings that Hill met his burden. This appeal followed.

On appeal, Hill and City (1)the argue that the superior court erred in:
overlooking evidence of unnecessary hardship, specifically the large size of



house, the parkingthe the lot size with number of availablecompared
(2)district;layout the to deference tospaces failing giveand the unusual of

personalZBA their ownthe ZBA decision and the members’ use of
(3) thefailingand to remand to ZBA.knowledge;

Hillcorrectlythat court found that failedargue superiorThe Farrars the
thatunnecessary maintaining Hill’sfinancial isprove hardship, hardshipto

property.unrelated to characteristic of the Thepersonal any uniqueand
ifproof’that Hill “actual to determine thereFarrars claim failed to submit

Alternatively,a in the property.is return on his investment thereasonable
superiorthe in findingin their that court erredargue cross-appealFarrars

the ZBA for Hillevidence before to sustain his burdenthere was sufficient
on elements of use variance standard.the other the

uphold superiorwill the decision unless theOn we court’sappeal,
itsupport legally Malachyevidence does not it or is erroneous. Glen

102, 105(2007).Chichester, isinquiryv. Town 155 N.H. Our notAssocs. of
found,find as court rather whether thesuperiorwhether we would the but

reasonably Cmty.the court Res.supports finding.evidence before its for
748, (2007).Manchester, 751CityJustice v. 154 N.H. The ZBA’sfactualof
and notfindings primaare deemed lawful reasonable and will be setfacie

law,of theby superioraside the court absent errors unless court is
persuaded by a of on the before it that theprobabilitiesbalance evidence

Assocs., atMalachyZBA is unreasonable. Glen 155 N.H. 105.decision

variance, showinga bears the of that:To obtain a landowner burden
(1) (2)interest;public specialto thecontraryvariance will notthe be

that enforcement of the ordinance inconditions exist such literal results
(3) spiritis consistent with the of theunnecessary hardship; the variance

(5)(4) done; and the varianceordinance; justice grantingis willsubstantial
of v. Townsurrounding properties. Harringtonnot diminish the value of

(2005).74,Warner, 152 N.H. 77

I. Unnecessary Hardship

by overlookingInitially, superiorwe consider the court erredwhether
aunnecessary hardship forunnecessary hardship.evidence of To establish

(1)variance, zoningthat: the restriction asapplicantuse an must show
property,of thewith useapplied applicant’sinterferes the reasonable
(2)environment;in no fairpropertythe itsconsidering unique settingthe of

of thegeneral purposesand exists between therelationshipsubstantial
(3)and thethe on the property;ordinance and restrictionzoning specific

Simplexothers.injure private rightsor ofpublicvariance would not the



(2001).727, TheNewington, 145 N.H. 731-32v. TownTechnologies of
theupon prong Simplexits the first ofcourt based decisionsuperior

standard.

Unnecessary HardshipProngA. First of

emphasized,have the first of theprongour cases since Simplex“As
determiningthe whether unneces­Simplex inquiryis critical forstandard

been 152 N.H. at 80. “Asary hardship Harrington,has established.”
encompassedare thisnondispositive prong.”number of factors within Id.

First, azoning applied“whether the restriction as interferes with land­
Next,of the property.” hardshipowner’sreasonable use Id. “whether the is

a result the the 81.unique setting property.” Finally,of of Id. at “whether
the landowner’s would theproposed use alter essential character of the
neighborhood.” Id.

The superior uponcourt the first nondispositivefocused two factors. It
“Hillfound that to the withpresentfailed ZBA evidence of property’shis

environment,”unique setting in presentedits and instead ofevidence his
own personal financial hardship. We disagree.

There was evidence the ZBAbefore that the inproperty uniqueis
that ait is large reasonablyresidence that cannot be asused such

with zoningconsistent the Hillordinance. submitted evidence that the
that,a historicproperty buildingincludes unlike the inbuildingsother the

area, as ais used residence. a partialHe submitted list of inproperties the
district,office representedand that his isresidence one of the larger

buildings. He thattestified “the house not foris usable a private family
and... the itlocation of and the size of it rule Hillthis out.” further testified
that he is unable to sustain propertythe as his residence without the

evidence,additional income. uponBased all the the ZBA thatconcluded the
trying“economics to[of] maintain it as a private home is [sic] understand­

able.”

ZBAThe considered that similar large residences have been con­
verted to officespace ordinance,consistent with the zoning and that Hill’s
proposal is a reasonable compromise keepto it as a residence. Jeananne
Farrar testified that “there are exquisite old homes throughout down­
town ... that... have been snapped up by professionals after the officezone

putwas into place,” and evidence before ZBAthe included the fact that the
onbuildings either side of the property are office Hillbuildings. repre­

sented ifthat the ZBA did not grant variance,the use the property would
be either office orspace evidence,torn upondown. Based this the ZBA
could reasonably find that although the property could be converted to
office space ordinance,consistent with the the zoning restriction still
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his residence. Seepropertyof the asreasonable useHill’sinterferes with
to show herequiredlandowner not(statingat 80-81152 N.H.Harrington,

land).of theuseof all beneficialdeprivedis

ofa reasonable returnminimal evidence ofHillAlthough submitted
factorsnondispositiveof theonlythis is oneproperty,in thehis investment

(“reasonable “includesuse” factorid. at 80ZBA must consider. Seethat the
return ona reasonableability to receiveof the landowner’sconsideration

investment”). wouldproposalHill’sfactor is whetherAnotherhis or her
thatid. at 81. Toneighborhood.the Seecharacter ofalter the essential

the district includesthat officeextent, court did not considersuperiorthe
and, thus,residences, that a mixed officeofficesanduses bothpermittedas

area.character of thisnot alter theresidential use wouldand

a close case.record, acknowledge that this isof the weAfter review
the ZBA’ssupportsin recordcases, evidence theIn where someclose
ZBA.to the Seeafford deferencedecision, court mustsuperiorthe

(2006)26, court’sHenniker, (superior29154 N.H.v. TownGarrison of
limited). of theZBA, of memberscomposedThein iszoningreview cases

surroundingtheunderstanding ofknowledge andcommunity havingand
Ifuse of the land.regardingarea, to make decisionspositionis in the best

thesupportsin the recordand evidenceZBA the variancegrantsthe
conclusion. Seethe ZBA’sdecision, should defer tosuperiorthe court

(2008).Here,604, superiorthe611157N.H.Kingston,v. TownOuellette of
thatthus concludeto the local board. Wedeferencegivecourt did not such
thesupportnotthe record doesrulingin thatcourt erredsuperiorthe

unnecessary hardship.offindingZBA’s
of the use variancethe five criteriaprovetoHill has the burdenBecause

thearguetheyin whichcross-appeal,Farrars’test, thewe also address
orunlawfullyZBA not actin that the didconcludingerredcourtsuperior

twothe otherregardingHill met his burdenfindinginunreasonably
criteria.use varianceremainingtheprongs andunnecessary hardship

HardshipUnnecessaryProngsB. & ThirdSecond of

test, thehardshipunnecessaryof theprongsecondAs to the
relationship existsfair and substantialthat nomust showapplicant

specifictheandzoningthe ordinanceofpurposesthe generalbetween
courtsuperiorTheN.H. at 732.145Simplex,property.on therestriction
therethatconcludereasonablyrecord, “the ZBA couldthat, thefound on

zoningof thepurposesthe generalbetweenrelationshipwas no substantial
superiorthesupportsThe recordspecific property.”and thisordinance
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ie.,conclusion; inreasoningcourt’s for this that mixed uses are allowed the
district and the variance would not alter the of theadjoining composition

neighborhood.

prong,As to the third the must show that the varianceapplicant
injure public private rightswouldnot the or of others. Id. We have said that

unnecessary hardshipthis of theprong test is coextensive with the first and
third criteria for a use variance. Chester & v.See Rod Gun Club Town of

577, (2005).Chester, below,152 N.H. 580 For the reasons stated we
that supports superiorconclude the record the court’s determination that

the ZBA issue.adequately considered this

II. SpiritPublic Interest & the Ordinanceof

“The requirement that the variance thecontrary publicnot be to
interest is related requirementto the that the variance be consistent with

Assocs.,the ofspirit the ordinance.” Malachy Glen 155 N.H. at 105
omitted).(quotation A variance thecontrary publicis to interest or

injurious to the ifpublic rights of it and in“unduly, degreeothers a marked
with the ordinance such that it theconflicts] violates ordinance’s basic

objectives.” Club,zoning Chester Rod N.H. (quotation& Gun 152 at 581
omitted).and citation Because the premise zoningfundamental of laws is

use,the segregation wayof land toaccording to ascertain whether“[o]ne
thegranting objectivesvariance would violate basic zoning is to examine

whether it would alter the essential character of locality.” (quotationthe Id.
omitted).and citation “Another ... is toapproach examine whether

thegranting health,variance publicwould threaten the safety or welfare.”
Id.

The Keene Zoning Ordinance states that the officedistrict serves
provideto for noncommercial offices within walking distance to

the downtown. The uses are intended to be low intensity such as
professional offices.This zone is intended toalso serve as a buffer
between the intense uses such as in business,those the central

limited,central business zones,commerce and residential areas.

The record shows that the ZBA thatfound the mixed officeand residential
use “fairlyhad lowintensity.” The ZBA purposeconsidered the theof office
district a intensity zone,as low buffer and stated that “the apartments may
limit the amount of traffic whereas if the whole building space,were office
there would be more traffic.” The record further reveals that the Farrars
were concerned that the property bewould used for purposes.commercial
Jeananne Farrar testified at the ZBA hearing that she thinks “the owner is
attempting to create a commercial use of inthe thatproperty realityis
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as a the intense commercial use ofsuppose[d] to serve buffer between
. . . The ZBA thethe low residential use .” considereddowntown and

and that Hill wasover commercial use determinedFarrars’ concern
use, theany argumentand and that thatmixed office residentialrequesting

Thus, thean issue for code enforcement.actuallyofficeuse is commercial is
that ZBA couldfinding reasonablynot err in thesuperior court did

publicnot be to the interest orcontraryconclude that the variance would
in a theunduly, degree,marked conflict with ordinance.

III. Substantial Justice

only rule to the factor of“Perhaps guiding [asthe ‘substantial
outweighedthatany by gainis that loss to the individual is not ajustice’]

Glen Assocs.,injustice.” Malachy 155 at 109generalto the is an N.H.public
(citation omitted). ishave considered whether the useproposedWe also

Id.presentconsistent with the area’s use.
finding unnecessarythe ZBA inits determination that erredReferencing

applicant’sthe loss ishardship, superior initiallythe court stated that
that of thepresent“difficult to because he “did not evidence denialassess”

the Theproperty.”variance would interfere with his reasonable use of
however,court, reasonablyfound that “the ZBAsuperior nonetheless

area,proposedconcluded that the use would not alter the character of the
others, interest,” andinjure rights publicthe of or undermine theotherwise

that ZBA’s that the variance would workgrantingfurther decision“[t]he
it reason-justice was with the evidence before andsubstantial consistent

able.”

initial findingcourt’s thatdisagree superiorwe with theAlthough
applicant’sthe with the reasonabledenial of variance would not interfere

findingin its ultimateagree superiorof the we the courtproperty,use with
cur­justice. record that theconcerning applicantsubstantial The shows

to themade renovationsrently property,resides at the has substantial
hispropertyas to the asproperty a residence and is unable sustain

showsfrom The record alsoresidence without the additional income offices.
separatethe office and residential uses aspermitsthat office district both

concluded,Thus, supportsthe recordas the courtprimary superioruses.
justice.workthe ZBA’s that the variance would substantialfinding

Property ValuesSurroundingTV.

traffic,noise,“the ZBA consideredThe court found thatsuperior
effect, theany,ifin whatintensity consideringof useaesthetics and

The courtsuperiorsurrounding propertyon values.”variance would have
inauthorityitsreasonablyZBA and withinfound that the actedalso
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ofimpactnot the value“deciding proposed negativelythat the use would
forof the revealssurrounding supportOur review recordproperties.”the

appearancethe thefinding. The ZBA considered that residential ofthis
that arebuilding change, currently usageswould not there office on either

entirelyof the and that if as anproperty propertythe was used officeside
— —by zoningthe ordinance there would bebuilding permitted greateras

traffic and intensity.
Accordingly, vacatingwe reverse the court’s order the ZBA’ssuperior

to Hill’s usegrant application.decision variance

part;Reversed in in part;affirmed
and remanded.

C.J.,Broderick, Hicks, JJ.,and Dalianis and concurred.

Public Utilities Commission
No. 2008-645

Appeal England,of Verizon New Inc. Verizond/b/a
HampshireNew & a.

(New Commission)Hampshire Public Utilities

7,Argued: April 2009
Opinion 7,MayIssued: 2009


