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that thereDalianis, J., majoritywith thespecially. agreeIconcurring
that, LynnPaulrespondent,the J.of here and becauseno error lawwas

weappeal,of the record on(father), provide transcript partnot a asdid
itand thatfindingsthe trial court’ssupportedthat the recordmust assume

151Prop. Mgmt.,v.Red Oakits discretion. See Beansustainably exercised
(2004). to248, the father had the burdenappealing party,250 As theN.H.

appeal.his issues on Seecourt a record sufficient to decidethis withprovide
Sup.548, 553(1992); also R. 13.see Ct.136N.H.Corp.,Rix v.Kinderworks

the evidencetrial court we assume thathearing,a of thetranscriptWithout
Bean, 250. the trial151 N.H. at We reviewits decision. Seesupported

Owens, 396,142 397only.for See v. N.H.court’s order errors Atwoodlegal
(1997). that courtfailed to the trialBecause the father demonstrate

law, we must its decision.anycommitted error of affirm
I I am concerned that this could beseparately opinionwrite because

obligationto a to reduced childparent supportmisconstrued entitle a
her toparent voluntarilythe has reduced his or income so aswhenever

attend school. not so. While the statutes allow the resultapplicableThis is
case, in athey require mightin this not it. There well be circumstancesdo

the to to suchparticular compel imputecase that would trial court income
(and, modifya or childparent accordingly, denya motion to reduce

Without we such circumstancessupport). transcript, saya cannot whether
here.existed
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Scott, P.A.,Waldron, Doleac, of Portsmouth&WoodmanBoynton,
brief, and Ms. Neville(iCharles Neville on theB. Doleac and Heather

theorally), plaintiff.for

(Russell the briefLLP, F. Hilliard onof PortsmouthHatfield,&Upton
theorally),and for defendants.

Drive, Ltd. 18 Miledefendants, PointDALIANIS, The 18 MileJ. d/b/a
Alfred W.Harman andPartnership, Walker G.Drive LimitedPoint

(Smukler, J.),Jr., the CourtBowman, Superiorthe decision ofappeal
trial, of thespecific performanceorderedafter a bench whichentered

a 1.5-acrepurchaseL. toAnthony Livingston,theoption by plaintiff,held
affirm.lot from the defendants. We

twenty-twoownedplaintifffacts. ThefollowingThe record thesupports
defendants, withMeredith, he to sell to theagreedin whichacres of land

had in thetwenty-twoThe acres beena 1.5-acre lot.repurchasean tooption
nineteenonlyto sellOriginally, soughthefamily many years.forplaintiff’s
a home.he to buildacres, plannedacres for himself on whichkeeping three

withtwenty-two-acre parcel,entirehe to sell thenegotiation, agreedAfter
the 1.5-acre lot.repurchasetooptionan

in a and salepurchasememorializedwasparties’ agreementThe
P the(P S) grantedThe & Soption agreement.separate& and aagreement

dollar, and provided1.5-acre lot for oneto theoption purchaseanplaintiff
final subdivisionfrom the date ofyearbe valid for oneoptionthat the would

approval.
S,the P &Unlikeprovisions.included these sameoption agreementThe

to retainone dollarhowever, plaintiffthat it would cost theprovidedit also
that the one-dollaralsoagreement providedTheoption. optionthe

for thepricethe purchasebe credited tooptionof the wouldpricepurchase
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Thus, moneytotal plaintiff paylot itself. the amount of the was to for both
optionthe lot was one dollar.and the

The that ifoption agreement specified the defendants were unable to
theya 1.5-acre lot five years,deliver deed to the within would be required

$75,000.pay plaintiff specifiedto the It further that to exercise the option,
the writtenplaintiff required give bywas to notice to the defendants

mail, receipt requested, optioncertified return and that the would become
receipteffective of thisupon notice.

The parties negotiated option agreement through attorneys.the their
Attorney Patrick Wood therepresented plaintiff; the defendants were
represented Attorney Nix.by Stephan

17,2002.placeThe onclosing Septembertook At the theclosing, plaintiff
said, “I really property,”want this Attorneyand Woodhanded NixAttorney
$1.00, of,saying something to the effect take care of now.”right“[L]et’s this
Attorney Wood wrote “Paid 17 2002” nextSept. paragraphto five of the
option agreement, which to thepertained payment required theto retain
option. Attorney Nix wrote “rec STNby Attorneyunder Wood’s9/17/02”
notation, acknowledging receipt.

that,The plaintiff Attorneyand Wood believed by paying at the$1.00
closing, the had hisplaintiff optionexercised to the lot.purchase 1.5-acre

plaintiffThe that thebelieved when obtaineddefendants subdivision
theapproval, agreement required convey optionthem to the lot to him.

23,2004,September Nix,On plaintiffthe received a from Attorneyletter
copywhich included a of the plan.defendants’ subdivision The letter

informed plaintiffthe that the plansubdivision was before the planning
board, himpromisedand that he copieswould receive recorded planof the

registration Attorneyand its with the General’s Office. The letter also
stated that upon receipt of the registration Attorneywith the General’s
Office, “the be conveyance.”lots will available for

The 2004,plan approved 21,defendants’ subdivision was on December
27, 25, 2005,and recorded on December 2004. On January NixAttorney

thecopies approvedforwarded of andplan registration plaintiff.to the The
defendants that theupon option agreement,believed based the term theof

27, 2004,plaintiff’s option began later,on yearDecember and ended a on
27,December 2005.
2005,In early plaintiff Attorneythe contacted Wood because he noticed

that the had inbegun conveying Aprildefendants lots their subdivision. In
2005, AttorneyAttorney phonedWood Nix and sent an e-mail him askingto

an update. Attorneyfor Nix that he Attorneytestified must have talked to
e-mail,afterWood the but could not thespecificallyrecall conversation and

had no notes of it.
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however,Harman, toldwhowith defendantspeakNix didAttorney
met orhadthat the defendantshis positionthat it wasAttorney Nix

of the subdivi-noticeplaintifftheby givingresponsibilitiestheirexceeded
option.histo exerciseplaintiffto theupand that it wasapproval,sion

to the e-mailresponddefendants shouldthat thedid not believeHarman
Attorney Nixagain.callWood wouldAttorneythatand assumedinquiry

orplaintiffwith thecorrespondencehiscopies ofAttorneysent Woodnever
plan.subdivisionapprovedof thecopies

himself, thatstatingAttorney Nix2,2006, virote toplaintifftheOn June
whyaskingandapprovedhad beenthat the subdivisionit obviousappeared

him. In an1.5-acre lot toconveyingin thedelaysuch athere had been
that his earlierletter, plaintiffinformed the7, Attorney Nix2006August

optionand that theapprovalnotice of subdivisionletters had constituted
Septem-thereunder. Onplaintiffs rightsthealonghad withexpired,term

option agreement,of the26, 2006, an extensionAttorney soughtWoodber
followed.The lawsuitplaintiffswhich was refused.

that, the defendantsassumed, deciding, astrial court withoutThe
to thepurchase pursuanthis tooptiondid not exerciseargued, plaintiffthe

Nonetheless, that equitythe court ruledin parties’ agreement.terms the
foundThe courtoption agreement.of therequired specific performance

ofimplied goodcovenantagreement’sbreached thethat the defendants
misunderstanding thatanyfailed to correctdealing theyfaith and fair when

and, theywhenspecifically,the optionthe had about the status ofplaintiff
option’sin as to theApril 2005respond Attorney inquiryfailed to to Wood’s

status.
inquiryWood’srespond Attorneythat the failure to toThe court found
that iton belief[the defendants’]“a conscious tactical decision basedwas

nothing,that if he didoptionthe to exercise the andup [plaintiff]was to
defendants, the courthappen.”would not Theprobablysuch an exercise

ruled, have known that theirthey“failed to when knew or shouldspeak
him to refrain from[plaintiff] by inducingand thedamagedsilence misl[e]d

the option.”in consistent intent to exerciseacting accordance with his
bythe trial court erredarguethe defendants first thatappeal,On

have the benefitplaintiffto allowthe to“equitable considerations”applying
it. Thecomplyhe failed to withagreement, thoughof the evenoption

principles toupon equitablethat the trial court relieddefendants contend
thatagreement. They implyunder theobligationsrelieve the of hisplaintiff

to,dealingfaith and fairimplied goodthe covenant ofthe trial court used
effect, HamptonOlbres v.option agreement.in the Seeparties’rewrite

(1997) legalBank, 227, impliedtrial court’s(rejecting142 N.H. 233Coop.
accountsettingfrom offfaith bank to refraingood requiredconclusion that

make betteroverdue, that “courts cannotcourt notespaymentsuntil were
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thanagreements partiesthe themselves entered into or rewrite contracts
harshly ormerely they operate inequitably” (quotationbecause might

omitted)). here, merelyTo the the trial thecontrary, impliedcourt enforced
fairgoodcovenant of faith and when the court ruled thatdealing the

it andby acting evasively cooperativelydefendants breached not with the
plaintiff.

everyIn agreement, there is an covenant theimplied partiesthat will
act in faithgood fairlyand with one another. LuckRichard v. Good Trailer

(2008).Court, 65, In Hampshire,157 N.H. 70 New not merelythere is one
rule implied good-faith duty, doctrines,of but a series of each of which
serves different Great City Claremont,functions. Lakes Co. v.Aircraft of

270, 293(1992).135N.H. The implied good-faith obligationsvarious fall into
(1) (2)formation;three general categories: contract termination of at-will

(3)employment agreements; inand limitation of discretion contractual
performance. Id. This deals with thirdcase the While thecategory. third

narrow,category is comparatively its broader function is to prohibit
parties’behavior inconsistent with the agreed-upon purposecommon and

justified id.,expectations, as well as “with common standards of decency,
Richard, omitted).fairness and reasonableness.” 157 N.H. at 70 (quotation

weAlthough have not stated so ourexplicitly, prior cases reveal that
we will a trialuphold court’s regardingdetermination the breach of the

ofimplied good dealingcovenant faith and fair supportedunless it is not by
the or legallyevidence is erroneous. Co.,See Albee v. RailroadWolfeboro

176, 179(1985)126N.H. (holding that master’s conclusionthat no breach of
implied covenant of good dealingfaith and fair notoccurred did constitute

error);legal Frederick, 482, (1992)Finlay v. 135 N.H. 489 (affirming trial
court’s determination partythat did not implied goodbreach covenant of
faith dealingand fair in oflight trial trialconflicting testimony and court’s
broad trial);discretion to atweigh testimonywitness Equities,Realco Inc.

(1988)v. Co.,John Hancock 345,Mut. Ins. N.H.130 350 (upholdingLife
findingmaster’s that didparty impliednot breach of goodcovenant faith
dealingand fair supportbecause it has in personrecord and reasonable

found); (evidenceCo.,could have so Great Lakes 135N.H. at 294cf. Aircraft
supported jury’s finding City dutythat of cooperation,breached which is
part impliedof the of goodcovenant faith fair dealing).and

The record thesupports trial court’s that thefinding parties’
agreed-upon justifiedcommon andpurposes expectations included the

thatexpectation the plaintiff would retain the 1.5-acre lot. As the trial court
aptly found, the plaintiff’s desire to retain this lot abundantly“was clear
during negotiations,all by originalas evidenced the listing information and
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alsoretain the lot wasthe toexpected plaintiffpartiesP&S.” That thethe
buy the lot forandoptionhe retain thefrom the fact that could bothevident

theby agreement,as evidencedparties’ expectations,Theonly one dollar.
plaintifftheapproval,if subdivisionthat the defendants obtainedwere
pursuethat wouldThe was the defendantsexpectationretain the lot.would

(within If, someyears).five fordiligencewith dueapprovalsubdivision
this, them thepaytoreason, agreement requireddo thethey failed to

testified, $75,000 sort$75,000. paymentthe “wasAttorney NixAsplaintiff
. . . duemy pursuethe woulda hammer held over head so client[s]of

getto subdivision done.”diligence this
thethat defendantsfindingrecord the trial court’ssupportsThe also

therefore,and, thebreachedinconsistently expectationwith thisbehaved
orThe defendants knewdealing.faith and fairimplied goodcovenant of

potential misunderstandingahave that there was at leastshould known
NixAttorney Attorneythe the Wood contactedoptionabout status of when

however, the trialinquiry,in 2005. Rather than to this asApril respond
demonstrates,found, the record the defendants “stonewalled.”court and as

(Second) thefurther supportsThe Restatement of Contracts
(SECOND)the OFtrial court’s determination. Section 205 of RESTATEMENT

violate the ofprovides: “Subterfuges obligationsContracts and evasions
in performancefaith even the actor believes his conduct to begood though

(Second) § 205 cmt. at 100justified.” Restatement of Contracts d
(1981). courts are of theAmong types recognized bythe of bad faith evasion

cooperate performance.of the and failure to in the other’sspirit bargain
(Second) Contracts, 100-01;atsupraRestatement of cmt. d see Great
Co., the RESTATEMENTLakes 135 N.H. at 294. Section 205 ofAircraft

(Second) illustration,followingOF the which mirrorsContracts offers
the situation in this case:

A of property by policysuffers a loss covered an insurance
by B, proofB and of loss. The noticeissued and submits to notice

asproof comply requirements policyand fail to with of the to form
defects,pointand detail. B not the remains silent anddoes out but

evasive, broadlyA his claim. The defects do nottelling perfectto
therecovery policy.bar on

(Second) Contracts, d, 7,supraRestatement of cmt. illus. at 102.

Here, hisplaintiff’sas in the above while the exercise ofexample,
not the of theoption purchase comply requirements optionto did with

detail,” in that it was in and wasagreement writing“as to form and not sent
thethe never this out toprematurely, pointedexercised defendants

(sentInstead, they neglected to theplaintiff. respond plaintiffs inquiryto
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to after forthrough attorney) respond onlyhis and chose the time
case,exercising elapsed.the had the circumstances of this theoption Under

trial reasonably evasivelycourt could have found that the defendants acted
dealing.and breached the covenant of faith and fairgood

that,argue having theyTo the extent that the defendants concluded that
breached the covenant of faith and fair theimplied good dealing, trial court

by ordering specificerred we “The ofperformance, disagree. propriety
affording relief in sound ofequitable rests the discretion the trial court to
be according exigenciesexercised to the circumstances and of the case.”

29,Family Prods.,Blagbrough Realty Trust v. A & T Forest 155 N.H. 46
(2007). equitableWe will a trialuphold court’s order unless its decision
constitutes an unsustainable exercise of discretion. Id.

sayWe cannot that trial court unsustainablythe itsexercised
by orderingdiscretion in case. aspecific performance “Generally,this

performancedecree of intendedspecific produce essentiallyis to the same
effect as if the aperformance due under contract were rendered.” Poland

op412, (2007); (Second)v. Twomey, 156 N.H. 416 see Restatement
CONTRACTS, § Here,357supra cmt. a at 163. the trial equitablecourt’s

provided partiesdecree exactly bargainedthe with what thethey for under
option agreement. case,Under the unique circumstances of this we cannot
say that this anwas unsustainable exercise of discretion.

The mistakenly upon Frisbee,defendants rely Fletcher v. 119 N.H. 555
(1979),to theirsupport assertion that the trial bycourt erred theenforcing

Fletcher,Inoption agreement. ruled equity givewe that would to arelief
lessee who failed to exercise an foroption lease renewal within the required

iftime the delay slight, prejudicial landlord,was was not to the failingand
grantto therelief to tenant would result in hardship that would make

literal of Fletcher,enforcement the provisionrenewal unconscionable. 119
however,N.H. at 558. Fletcher is inapposite, as it did not involve a breach

of the implied goodcovenant of faith and fair Thedealing. trial court in this
plaintiffcase afforded the equitable relief not ofbecause the Fletcher

factors but itbecause found that the defendants breached the implied
covenant faithgood dealing.of and fair

The nextdefendants assert that the trial court whenerred it admitted
and considered evidenceparol interpret option agreement.to the notWe do
share the defendants’ ofinterpretation the trial court’s decision. Our review

theof record reveals that the court paroltrial did not admit toevidence
vary the the optionterms of butagreement, rather to theinterpret
notations written on the agreement by Attorneys and TheseWood Nix.

not, contracts,in themselves,notations were comprisedbut rather recitals
regarding the dollar at closing.one bill tendered the See v.Markarian
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(1929).84, 8784 N.H.370, (1938); Company,Bunker v.Bartis, N.H. 37289
evidence.by parolmay explainedbesuch, receipts,like whichthey areAs

Bunker,372; N.H. at 87-88.Markarian, 84N.H. at89See
iterred whentrial courtthat thecontendthe defendantsFinally,

andthe plaintiffbetweendiscovering communicationsthem fromprecluded
thewithindiscovery ispretrialto disallowThe decisionAttorney Wood.

it is anit unlessupholdwe willjudge,trial andof thediscretionsound
150Group,Hartford,ITTBennett v.of discretion.exerciseunsustainable

(2004).753, 760N.H.
notsought wastheyinformationthat thefirst assertThe defendants

plaintiffthetheythat assertto a claimit was relevantbecauseprivileged
502(d)(3). NewUnderR. Ev.See N.H.Attorney Wood.againstmade

to(Rule) 502(b), has a privilegeclient“[a]Rule of EvidenceHampshire
disclosingfromany personotherpreventand torefuse to disclose

facilitating thethe ofpurposemade forcommunicationsconfidential
client,” including communi-to thelegal servicesprofessionalrendition of

502(d) sets forth fiveattorney. Ruleclient and hisbetween thecations
502(d)(3)Ruleprivileged.that are notcommunicationscategories of

disputeto ais relevantthe communicationexceptionan where“establishes
Notes.Reporter’sN.H. R. Ev. 502lawyer.”client andbetween

assertions, reasonablythe trial courtthe defendants’Contrary to
Attorneyagainstmake a claimthe did notplaintiffcould have found that

againstmadeclaim has beentestified thatAttorney “[n]oWood. Wood
evidence, reasonably could havethe trial courtBased thisupon[him].”

Attorney Woodplaintiffthe anddisputethat there was no betweenfound
502(d)(3) at issue.to the communicationsapplythat Rule did notand

if the communicationsthat evenAlternatively, arguethe defendants
by putting themprivilegewaived theplaintiff impliedlytheprivileged,were

isattorney-client privilegeof thein the case. An “at-issue” waiverat issue
theinjects privilegedin privilege-holderwhich thelimited to circumstances

case, actually requiredissuch that the informationmaterial itself into the
Bennett, thisappliedat 761.We havethe issue. 150 N.H.for resolution of

in the case of ineffectiveprivilegeattorney-clientto theexceptionnarrow
attorney-­ofcounsel, to the “corebecause such claims wentassistance of

omitted). Dean, 142In Petition(quotationclient communications.” Id. of
(1998), instance, motion for ineffective889, we held that aN.H. 891 for

law, waiver of thecounsel, constitutes a limitedas a matter ofassistance of
attorney-client privilege.

mate­injected privilegedplaintiffthat theThe defendants contend
case, Attorneyreliedbecause, uponin his hepresentingrial into the case



2002testimony concerning preparation closing,Wood’s his for the the
theclosing plaintiffsitself and his actions on behalf. The trial court

have this was toreasonably could concluded that insufficient demonstrate
Bennett,an of attorney-client privilege.“at-issue” waiver the 150 N.H. at

761.

Affirmed.
DugganC.J.,Broderick, Hicks, JJ.,and and concurred.
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