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a knife”armed withfollowed her whilerecentlyin “hadpast andplaintiff
further“at risk ofwasplaintiffinference thatreasonablepermitted

abuse”).
the“okay” duringthingsthat wereagreedtheAlthough plaintiff

she elaborated:petition,herprecedingweekend

probablyw[ere]where therefamily campgroundat aWe were
there, on thetwenty rightpeoplefifteen andsomewhere between

I intime, I not feel like wasin At that didthe area.campground
himto makeanythingI had not donedanger.immediateany

time,leave, Iand at thatthat I had intended tofurther believe
justthat I neededenoughcontrolthat were underthingsfelt...

situation,weekend, and thenaway from thethrough getto theget
proceed.

Tosta, where “the defendant’sthis case fromdistinguishingFurther
her to fileultimately promptedand decision to leave...unexplainedsudden

herorder,” 768, that here the basedplaintiffid. at is the factprotectivefor a
Indeed, the seized herplaintiffto leave the recent threats.upondecision

Tuesday followingthe on the Memorialopportunity petitionfirst to court
weekend, returned to Vermont.Day when her husband had

the trial court to reason-there was sufficient evidence forAccordingly,
that the criminal the domestic violenceably threatening promptedconclude

petition.a threat at the time of thepetition and constituted credible

Affirmed.

C.J., Duggan, JJ.,and Dalianis and concurred.Broderick
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Donovan, Concord,Michael L. of orally,on the brief and for the
plaintiffs.
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Laconia,Whitelaw, for theofE.III and JudithL. MitchellWalter
defendant, brief.filed no

andE. Michael SheliahNourie, P.A., (Gregoryof Manchester&Wiggin
intervenor,brief, for theorally),Mr. Michaelthe andM. onKaufold

•Builders, Inc.Graystone

Thehas come before us.DUGGAN, time this matterThis is the secondJ.
developmentof a conservationneighborsto andare abuttersplaintiffs

Builders,intervenor, Inc.(CDS) Graystonetheproposed bysubdivision
J.)(Houran,Courtruling Superiora of theGraystone appeals(Graystone).

thereversinga final orderentrymotion for ofplaintiffs’thegranting
previouslyafter weproposalof the CDSapprovalboard’splanning

that the trialGraystone arguessuperiormatter to the court.remanded the
in Augermandate v. Townis not consistent with ourrulingcourt’s of

(2007), reversed inpart, part,affirmed in156 N.H. 64 whichStrafford,
remand.in remanded. reverse andpart,vacated and We

in decisionunderlying previousthe case can be found ourThe facts of
Briefly, Graystone156 at 65-66.Auger,this matter. See N.H.regarding

planningin To receive the board’sto build a CDS Strafford.proposes
In additionCDS, proposal.a CDSdeveloperfor a a must submitapproval

plan. purposea Themay require yieldthe the board alsoproposal,to CDS
in the number of houses thatdeterminingto aid the boardyield planof a is

way,ofby roadway rights propertyin themay depictingbe built a CDS
Thelines, wetlands, the number of houses. boardproposedlot areas and

yield planin submitted its andyield plan Graystonea this case.required
in March 2004property, approvedfor the which the boardproposalCDS

2005, the board’s decisionrespectively. plaintiffs appealedand TheAugust
CDS,court, yield planremanded thewhich affirmed the butsuperiorto the

thecomplied applicablewhether it withto the board to determine
theappealed superiorwetlands. The thenregulations concerning plaintiffs

decision, theGraystone cross-appealedandapprovalcourt’s of the board’s
court’s remand of the wetlands issue.

proposalto the CDS andpertainingIn we addressed three issuesAuger,
First, the we held thatyield plan. proposal,to the as to CDSpertainingtwo

regulationin its waiver of thewrongthe the standardappliedboard
thanId. at 67. Rathermore than ten lots on a dead-end street.prohibiting

injusticehardshipundue orGraystoneevidence that would sufferrequiring
waived thestrictly regulation,to this the boardrequired applywere it

opposedaspreferred configuration”“it the cul-de-sacrequirement because
the court’ssuperiorId. therefore reversedloop configuration.to a We

and remandedproposalthe board’s of the CDSuphold approvaldecision to
Id.opinion.with ourproceedingsthe issue for further consistent
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judicialIn the economy,interest of we remainingaddressed the four
issue,arguments. We declined to decide the second regarding the board’s

alleged failure to impactreview the environmental of the proposed CDS
lake,aupon nearby because the plaintiffs failed to the issuedevelop

sufficiently for our review. Id. at 68. As to the third issue theconcerning
CDS proposal, we affirmed the superior rulingcourt’s that the plaintiffs’
procedural due process rights were not violated when a board member
voted proposalon the CDS even though he missed two of the multiple
hearings on the issue. Id. at 68-69.

As yield plan,to the we first held that superiorthe incourt erred
theremanding matter to obtain the necessary information for determining

whether the yield plan complied with applicable wetland regulations. Id. at
69-70.Because there was insufficient evidence in the record to support the

conclusion,board’s we that superiorheld the court should have reversed
yield it,the plan instead of remanding and we therefore vacated the

superior Second,court’s decision. Id. at 70. we held that yieldbecause the
—plan adepicted forty-five foot ofright way where the regulation requires

—fifty-foota right wayof the inboard erred approving yieldthe Id.plan.
at 70-71.

remand,On plaintiffsthe afiled motion for entry of a final order
reversing the approvalboard’s of the CDS proposal yieldand plan.
Graystone objected, thatarguing our mandate required further proceed-
ings; specifically, superiorthat the court remand the matter to the board to
apply the undue hardship standard and determine whether Graystone
would suffer any undue hardship justifying the waiver of the ten-lot limit.
Graystone also filed a motion requesting stay mediation,a and conditional
to plaintiffswhich the objected. The superior grantedcourt plaintiffs’the

and, result,motion as a ruled that Graystone’s motion was moot. Graystone
appealed the ruling.

On appeal, Graystone (1)argues that the superior court: inerred its
(2)interpretation of the inmandate Auger, violated Graystone’s due

process rights by not considering its substantial investment in the CDS
(3)approval process; and inerred tofailing consider the goaltown’s of

avoiding further litigation denyingand Graystone’s motion for a stay to
enter mediation.

We first address the superior court’s implementation of the mandate
in Auger. generalAs a proposition, the trial court byis bound the mandate
of an appellate (2008).court on Abram, 646,remand. State v. 156 N.H. 650

all,After “the mandate is the official court,notice of action appellateof the
below,directed to the court and directing the lower court to have the

appellate judgment dulycourt’s recognized, obeyed, and executed.” Id.
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omitted). actingfromThus, court is barred“a trialellipsesand(quotation
it, it formandate, judicially examiningvarying orthe orscopethe ofbeyond

citations and brackets(quotation,Id.than execution.”otherany purpose
omitted).

read themandate, need not“the trial courttheimplementingIn
it. Incourt to aidvacuum, opinionhas the of [this]in but rathermandate a

opinionof an appellatethe rationalemaycourt examineway,this the trial
mandate.” Id.in the court’slanguageofmeaningin to discern theorder

omitted). Indeed, onproceedingstheellipsesandbrackets(quotation,
thethis court andthe mandate ofin with bothremand must be accordance

in the Id.opinion.contemplatedresult

action as lawremand to “take suchuponis freeGenerally, a trial court
as it is notlongcircumstances asunder thejustice may requireand

court.” Id. at 651ofjudgment [this]the mandate andwithinconsistent
(2007)). appellateBecause§ 1136and ErrorAppeal5 C.J.S.(citing

flexibil­degreehave some oftrial courtsself-executing,are notjudgments
Therefore, in a caseopinioninsofar as ourId.implementation.in theirity

subjectin matter of thetheparties’ rightstheconclusivelynot decidedoes
the mandate. Seeinsuit, implementingdiscretionthe trial court has some

(1895)Co., 247,160 U.S. 258-59id.; Fork & Toolalso In resee Sanford
lowerdecision reversedprior appellatewhendiscretion exists(holding

however,Where, our conclu­opinionjudgment).no finalcourt but ordered
intrial court has no discretiontheparties’ rights,thesively determines

Salamon, 361,97 U.S. 362v.the mandate. See Stewartimplementing
(1878).

remand, our review isfollowingthis courtappeala toUpon subsequent
with our mandate.rulingtrial court’s is consistentlimited to whether the

650-51; § The determination ofAbram, supra5 992.156N.H. at C.J.S.See
mandateprior opinionour andcorrectly interpretedthe trial courtwhether

de novo. See Amaxlaw, rulingreview the trial court’sa matter of and weis
1994).(Utah840,Com’n, P.2d 842Tax 874v. Utah StateMagnesium

make aAugerin did notHere, opinionthat ourGraystone argues
rather reversed therights,the butparties’determination as toconclusive

proceedings. Specifically,for furtherand remandedsuperior rulingcourt’s
that the board couldremanded the case soGraystone contends that we

there wasand decide whetherthe correct standardapplyhave a chance to
Thus,of the ten-lot limit.meriting a waiverhardship injusticeundue orany

in implement-exceeded its discretionthe courtGraystone argues, superior
of the CDSreversing approvalthe board’sby summarilying our mandate

that, there was insufficientbecauseplaintiffs respondTheproposal.
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the courtany finding hardship, superior correctlyevidence to ofsupport
thanproposalof the CDS ratherapproval remanding.reversed the board’s

entirelywe the mandate not freeAlthough acknowledge that was
Auger,in our inopinionfrom the context of the mandateambiguity,

superior court the matter board forrequired that the remand to the further
concerning Auger,the waiver of the ten-lot limit. 156N.H.proceedings See

summarilyat 67. Had we intended for the court to reverse thesuperior
board’s of the we would haveapproval proposal, goneCDS not on to

remaining arguments, “likelyaddress the which we believed to arise upon
remand.” Id.

Ordinarily, we will remand unresolved factual issues for analysis
legal standard,under the thecorrect unless record reveals that a reason­

conclusion,able fact a innecessarilyfinder would reach certain which case
we themay decide issue as a matter of law. See Johnson v. Town of

Bd., 94, (2008); Cote,Planning 157 N.H. 98 Appeal 139 N.H.Wolfeboro of
575, (1995).Here, Graystone originally580 proposed loop configu­a road

however,ration. It undertook design,later the cul-de-sac because the
board, early stagefrom an in the aproceedings, expressed preference for
that configuration. referencing hardship all,Without the undue standard at
the designboard recommended that submitGraystone containinga a
cul-de-sac in the subdivision. than simplyRather arequesting cul-de-sac
design personal preference,because of the board should have undertaken
an inquiry any hardship injusticeinto whether or merited a waiver of the

Indeed,ten-lot limit. when later inabutters raised concerns September
2004, the refused theboard to address issue it had previouslybecause
expressed a itpreference and would be unfair tothought Graystone to
question configurationthe at that Becausepoint. Graystone never had an
opportunity standard,to under thepresent evidence correct more facts

inmust be this thedeveloped case before issue of undue canhardship be
properly Itdecided. was therefore error for the courtsuperior to reverse
the board’s of theapproval allowingCDS without the board the opportunity
to apply the correct standard. Chester Rod & Club v. TownGunCf. of

577, 583(2005)Chester, 152N.H. (concerning appeal from the zoning board
adjustment).of

however, issue,The plaintiffs, argue that the waivernotwithstanding the
CDS cannot beproposal yieldremanded because the was Inplan reversed.
the yield plan, Indeed,absence of a there canthey argue, be no CDS. the
superior adoptedcourt the same It thatapproach. recognized the board’s

yieldrequirement planof a is but ruled thatoptional, because the board
case,planexercised its to a in thereright require such this can be no

approved yieldwithoutproposal plan. disagree.CDS a valid We
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that thestates1.4.3(A)(8) Zoning Ordinancethe StraffordofSection
number ofmaximumthe... to determineyield plana“may requireboard

if thenecessarynotisrecognized,courtsuperiora as theplan,lots.” Such
(2003)178,Dover, 181149 N.H.Cityv.Duffychooses. Seesoboard of

discretion.”).ofthe use(“[T]he impliesand‘may’ permissiveisword
here, nonethe­it couldplansuch arequiredAlthough originallythe board

ultimatelyisremand. That decisionplanthe onyieldchoose to waiveless
therefore reverseit fit. Weboard, it can resolve as seesthe whichone for

consistentproceedingsfurtherand remand forcourt’s decisionsuperiorthe
opinion.and thisAugerwith

reversingin the board’scourt erredsuperiorhold that theBecause we
remaining argu-CDS, Graystone’sthe we need not addressapproval of

ments.

Reversed and remanded.

C.J., retired,C.J., concurred; Brock, assignedBroderick, specially
490:3, concurred.under RSA
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