
578

a road within 60 of the vernal would be thepool contraryfeet to
WCD,and thepurpose lawfully reasonably[of]intent and and

denied the special exception.

Having that courtpreviously correctlydetermined the trial theapplied
review,statutory ZBA,on thestandard of evidence before the neces-we

sarily reject this contention.

Affirmed.

Broderick, C.J., Duggan, JJ.,and Dalianis and concurred.
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(Sara anHICKS, Realty), appealspetitioner, Realty,The Sara LLCJ.
J.){Lewis, to thesummary judgmentSuperior grantingorder of the Court

Pond),Club, (CountryPond Fish and Inc.respondent, Country Game
2008) thechapter (Supp.that RSA 159-B barreduponbased its conclusion

action and was not unconstitutional. We affirm.petitioner’s
followingthe record the relevant facts.supportsThe trial court found or

159-B:8,II, onCountry operates “[sjhooting range,”Pond owns and a RSA
1962,in Newtonbegan operationacres in Newton. It well before10.75

inin noise ordinanceszoning specificits first ordinance 1973 andadopted
shootinga west of theRealty purchased campground2005 and 2006. Sara

2001, forested lotCountry purchased forty-acre,in 1999. In Pond arange
receivingand the Aftershooting range campground. approvalbetween its

selectmen, and clear the lot infrom the board of it undertook to excavate
build, laterthings, parking.to other additional The selectmenamongorder

thatplan theythis site review because decidedapproval pendingrevoked
necessary proceedingboard was before further.planning approval
in anRealty participated planning proceedingsSara the board as

treesbufferinginterested abutter due to its concern over the loss of sound
Country shooting range.earth between its and Pond’s Thepropertyand

planning specialist help develop mitiga-board retained a sound to a noise
tion It later the excavation in 2003 on theplan. approved planand site

Country integrate mitigationcondition that Pond certain noise measures.
ultimately Country mitigationIt determined that Pond had met the noise

superiorcondition. The court affirmed this decision.
2007,In April Realty petitioned declaratorySara the court forsuperior

injunctive 2007,and relief. In September petition.it amended its The
amended,petition, alleges Countryas that Pond in a commonengaged law

private nuisance due to the level of firearm-related reachingnoise Sara
Realty’s theproperty following tree-clearingexcavation and activities. It

Countryalso asserted that Pond had failed adequately complyto with the
planning mitigation injunctiveboard’s noise requirements soughtand thus

(2008). dismiss,pursuant Countryrelief to RSA 676:15 Pond moved to
RSA 159-B. thatciting chapter Realty objected, claimingSara RSA

159-Bchapter inapplicable superioris and unconstitutional. The court
Countrytreated Pond’s motion as one for ruled insummary judgment and

its favor.
appeal, Realty argues chapter applyOn Sara that RSA 159-Bdoes not to

remedy,its action and violates its State Constitutional to a see N.H.right
Const, I, art. 14. In the trialpt. reviewing summary judgmentcourt’s

inruling, lightwe consider the evidence the most favorable to the
and, exists,nonmoving if no issue of material fact weparty genuine
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determine the moving party judgmentwhether is entitled to as a matter of
N.H., (2009).284,law. N.H. Assoc. Counties v. State 158 N.H. 287-88of of

begin byWe inputting chapterRSA 159-B context. Residential
expansion countrysideinto rural increases the prospect litigationof

(1987) (recom­involving shooting ranges.outdoor See N.H.S. Jour. 1080
mending that House Bill 229 “inought passto because some theplaces

housingconstruction of new close [shooting ranges]units to acause[s]
surge pollution”); Club, 63,of noise Ray TP. v. B &BS Gun 575 N.W.2d 65
(Mich. 1997); Annotation, Club,Ct. App. Gun or Shooting Gallery or

(1969).Nuisance,Range, as 26 A.L.R.3D 661 In response, approximately
states,twenty-nine Newincluding Hampshire, have enacted legislation

specifically protecting shooting ranges from actions uponbased firearm-­
Hill, (Ill.532, Ct.),related noise. MillerSee v. 785 N.E.2d 544 App. appeal

denied, (Ill. 2003). 1987,803 N.E.2d 484 Originally enacted in chapterRSA
159-B generally protects a shooting range from civil liability or criminal
prosecution if range compliesthe with regulationsnoise applicable when it

1987,first came operation.into See Laws ch. 175.The statutory scheme was
repealed 2004,and reenacted in 2004. See Laws 83:2.

I. Applicability chapterRSA 159-Bof

The trial court ruled that RSA chapter “plainly159-Bwas inimplicated”
this dispute because the alleged noise arose “from a combination of’
excavation, tree-cutting and protected activity,shooting Realtyand Sara
sought to terminate the shooting range activity as relief.

Sara Realty argues that RSA chapter 159-B no protectionaffords to
Country Pond because the excavation and tree-cutting, solelyand not the
protected activities,shooting range caused the alleged noise nuisance by

theallowing sound of admittedly protected shooting range activities to
reach property.its It argues that RSA chapter 159-Bdoes not contemplate

and,any thus,such scenario we “should not read into the statute language
which exempts activity . .. exacerbating] the gun shooting noise level.. .
where that directlyincrease ... is attributable to non gun shooting
activities.”

In matters of statutory interpretation, we are the final ofarbiter the
intent of the legislature as inexpressed the words of a statute considered
as a whole. Residents TheirDefending Club,Homes v.Lone Pine Hunter’s

(2007).486,155 N.H. 488 We construe all parts of a statute together to
effectuate its overall purpose and avoid an or unjustabsurd result. Id.

RSA chapter 159-B affords protection shootingto ranges from noise-
regulationrelated at the state and local levels. Eligible shooting ranges are

exempt limitations,from state agency 159-B:6,noise level see RSA and
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applicationretroactive of local and state regulations, see RSA 159-B:4.
Notably, the approach byunlike taken several other states that withdraw
the statutory protections when shooting ranges undertake a substantial

see,use, 2806(1)inchange e.g., 17, (West 2006),§Ann.Me. Rev. Stat. tit.
RSA 159-B thechapter protects in useoriginal portion subsequenteven if

occurs,expansion see RSA 159-B:3.
In addition to insulating shooting fromranges regulation,noise-related

chapterRSA 159-B also affords fromimmunity most noise-related litiga-
tion. provisionsTwo of chapterRSA 159-B bear upon the instant action.
RSA 159-B:2provides:

owners,The operators, or users of shooting ranges shall not be
subject to any action for enjoinnuisance and no court shall the use
or operation rangeof a on the basis of noise pollution,or noise

that theprovided owners of rangethe are in compliance anywith
noise control ordinance inthat was existence at the time rangethe

established, constructed,was was or began operations.

addition,RSA 159-B:2. In RSA 159-B:5provides:

Notwithstanding any other law contrary,to the a person may not
maintain a nuisance action for noise or pollutionnoise aagainst
shooting range, owners,or the operators, or users of the range,
located in the vicinity of that person’s ifproperty, shootingthe

established,range constructed,was or being regularused on a
basis as of the date the person acquired the property.

RSA 159-B:5.
We address these theystatutes as relate to Sara Realty’s claims for

private injunctivenuisance and for relief under RSA 676:15.

A. Private Nuisance

RSA 159-B:2 and :5 plainly bar action,noise-related nuisance causes of
provided the rangeshooting satisfies any applicable conditions. See RSA
159-B:2, :5.

RSA 159-B:2 is uponconditioned “compliance anywith noise control
ordinance that inwas existence at established,the time the range was was
constructed, or began operations,” RSA 159-B-.2.We read this condition to
apply onlyand regulationsuch exists. See v. Clayton,Jenkins 542if if

(Ga.503, 2001).S.E.2d 503 It therefore does not apply here because no
regulation predatednoise Country continuouslyPond’s operating “[s]hoot-

ing range,” 159-B:8,RSA II.
Country plainlyPond thesatisfies condition within RSA 159-B:5because

nothere is thatdispute the firearm-related noise emanates from its
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constructed,established, beingor“wasrangeor that therange,shooting
property,”Realty] acquired [its][Saraas of the dateregularon a basisused

159-B:5.RSA

met, broadly:5RSA 159-B:2 andareprecedentOnce the conditions
shootingaothers, owning operatingentitytheprotect, among and/or

(“The shootingofowners, or usersoperators,159-B:2range. See RSA
(“[A]nuisance....”), person:5forsubject to actionanynot beranges shall

aagainstpollutionor noisenuisance action for noisemaintain amay not
....”).owners, range Weor users of theoperators,or theshooting range,

any uponbasedprotection qualificationentity-levelinto thisdecline to read
“[s]hooting159-B:8,1, emanating from a“[n]oise,”waysof RSAvarietythe

159-B:8, II, previouslythat hadmight propertiesreachRSArange,”
Karch v.legislaturethe to make. SeeleapSuch a is forenjoyed buffers.

(2002).525,FSB, 147 530N.H.Baybank
indepen-:5 asoperatethat RSA 159-B:2 andAccordingly, we conclude

of action.Realty’s nuisance causestatutory bars to Saradent

B. RSA 676:15

Relief,” toa cause of action676:15, supplies“InjunctiveentitledRSA
See RSAcompliance regulations.locallandowners to enforce withabutting

andtemporaryRSA 676:15to seekRealty originally invoked676:15. Sara
shootingCountry gunof Pond’s “outdoorinjunctive abatementpermanent

anrequest onlyRSA 676:15 claim toIt later amended itsactivities.”
a asto sound barrier[Country constructinjunction “requiring Pond]

Planningthe Board condition.”underrequired
longer ...is ... no[RSA 676:15]The ruled that issue“[t]hetrial court

ruled, action, planninga that the boardseparateit inopen” because
Pond met the soundlawfully Countrythatreasonably and determined

challenge rulingthis in its noticedid notmitigation Realtycondition. Sara
N.H. Realit v. EstateDupontis deemed waived. Seeappeal. Accordingly,of

(2008).658,Comm’n, 157 N.H. 662

chapter 159-BConstitutionalityII. RSAof

I,Part Articlechapter 159-B contravenesRealty argues that RSASara
Constitution, provides:which14 of the State

remedy,a byis to certainsubject of this state entitledEvery
laws, may in hisinjuriesfor he receiveto the allhaving recourse

character; justice freely,andrightto obtainorperson, property,
it; anyand withoutpurchase completely,tobeing obligedwithout

denial; conformably to the laws.delay;withoutandpromptly,



Const, I,N.H. pt. art. 14.
Realty arguesSara that 159-Bchapter impermissiblyRSA discrimi-

nates, remedies,with respect byto disparately treating two similarly
situated inlivingclasses: landowners communities with established noise
control prior to the of a shootingestablishment canrange, who enforce that

or prosecute action;ordinance a private nuisance and livinglandowners in
towns such as Newton that lacked noise control ordinances when the
shooting range and, thus,came into existence are from seeking anybarred

arguesrelief. It chapterthat RSA unconstitutionally159-B disfavors the
bylatter class granting immunity.absolute

withoutAssuming deciding that the asserted triggersclassification a
constitutional analysis, we note that the classification onlyis created by
virtue of RSA 159-B Compare:2. :2RSA 159-B (conditioning protection
upon “compliance anywith noise control ordinance that inwas existence at

established,the time the constructed,wasrange was or began operations”),
with RSA 159-B:5 (conditioning protection theupon shooting range being
“established, constructed, beingor used on regulara basis ofas the date
the [complaining] person acquired the Weproperty”). therefore read Sara
Realty’s brief as challenging only 159-B:2,the constitutionality of RSA and
not that of RSA 159-B:5. Because RSA 159-B:2 and :5 provide alternative

to Realty’sbars Sara nuisance action and the bar within RSA 159-B:5 is
sufficient to support summary judgment Pond,Countryfor we need not
reach the constitutionality of Counties,RSA 159-B.-2.See N.H. Assoc. of
158 N.H. at 290.

Affirmed.
Broderick, C.J., and Duggan, JJ.,Dalianis and concurred.

Hillsborough-southern judicial district
No. 2007-863

HampshireThe State of New

v.

Severine Wamala

Argued: 22,January 2009
Opinion 17,AprilIssued: 2009


