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Hodes, (DavidP.A.,Hage & of Manchester E. on theLeFevre brief and
orally), appellant.for the

P.A.,Gottesman & Hollis of (MorganNashua A Hollis on the brief and
orally), appellees.for the

HICKS, The appellant, (Town),J. Town appealsof Litchfield an order of
J.),the Superior (Groff,Court anadopting order of the Judicial Referee

(Perkins, J.), vacating a decision of the adjustmentTown’s board ofzoning
(ZBA) that special exceptionhad denied a to the appellees, Continental

(Continental)Paving, (NEPC).Inc. Englandand New Power Company We
affirm.

found,The trial court or the record supports, the following facts.
soughtContinental a special toexception gravelbuild a road over land

inbyowned NEPC order a parcelto access in Londonderry owned by the
Londonderry Fish and TheGame Club. road be inwould located the

(WCD)Wetlands Conservation District as delineated in section 1204.00of
(LZO).the Town of Litchfield Zoning Ordinance The roadproposed would

cross a and sixty-sevenwetland would come ofwithin feet a vernal pool.
hearing,After a the ZBA specialdenied the exception. The ZBA’s

minutes byindicate concern some board members about the road’s
proximity pool.to the vernal ZBA rehearingThe held a and received a
number of includingadditional exhibits a “Conservation Fact Sheet”

thepromulgated by New Audubon The ZBAHampshire Society. again
denied the special exception, referencing, among things,other a recom-
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bufferthat a 100-footSocietyAudubonHampshirethe Newbymendation
ZBA deniedThepools.vernalmaintained aroundbevegetationnaturalof

Seecourt.superiorto theappealedappelleesand therehearinga second
(2008).677:4RSA

forrequestthegranteddecision andthe ZBA’strial court vacatedThe
of areconsideration, grantitsthe court vacatedUponexception.special

toZBA instructionsthe withthe matter tobut remandedexceptionspecial
special exception.thegrant

(1) concludinginerred:that the trial courtarguesthe Townappeal,On
exception requiredspecialcriteria for aof the relevantthat a determination

(2) the ZBA was boundconcludingin thatknowledge;scientificspecialized
record supportswhen theexpertsthe conclusions of Continental’sacceptto

(3) theconcludingin thatcredibility;lackedfinding expertsa that those
in to educatepools generalabout vernalinformationZBA could not use

conclusions; andits ownitself, and come toexperts’ opinionstheevaluate
“(4) substitut[ing] judgmentits ownzoning board’ andacting ‘superas aby

thethat the ZBA’s denial ofarguesThe Town alsothat of the ZBA.”for
lawful and reasonable.exception wasspecial

is well-settled:standard of reviewOur

decision unless the evidencethe trial court’supholdWe will
the trialpart,For itslegallyit or it is erroneous.supportdoes not

ZBAthe asfindings primatreat all factual ofcourt must facie
[(2008)]. ZBAmayIt set aside aRSA 677:6lawful and reasonable.

thebased onby probabilities,if it finds the balance ofdecision
it, was unreasonable.that the ZBA’s decisionevidence before

(2005)Chester, 577,152 N.H. 580v. TownRod & Gun ClubChester of
omitted).citation and brackets(quotation,

the and the ZBA’sprovisionsthe relevant of LZOfirst reviewWe
1208.00(a), byin the WCDpermittedroads aresectionfindings. Under

Zoning 1208.00(a).Litchfield, N.H., §Ordinancespecial exception.
for review andmust be referredspecial exceptionfor aApplications

and theboard, commissionthe conservationplanningcomment to the
inthe criteria listed sectionofficer, uses must meetproposedhealth and the

1208.00, inter alia:1208.01,1 provides,§ whichsee id.

1 actually proposed “meet the criteriaAlthough provides that the uses must1208.00section
1200.01,” appears misprint. 1200.01to be a Sectionthe numerical referencelisted in Section

forentitled “Criteriapurpose the ordinance. Section 1208.01 isand intent ofstates the
that theException” “[i]tcriteria is itself that can be shownGranting Special and one of thea

inany purposes and intentions listed Sectionproposed with and all of theuse is not in conflict
1200.01 of this Ordinance.”
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Granting Exception. exceptionsCriteria a forSpecial Specialfor
the may granteduses within Wetlands Conservation District be

provided that the conditions are met. The burdenfollowing of
uponbe the whoproof applicant engineer-shall shall furnish such

necessary.ing hydrological reasonablyand data as is Economic
alone is not foradvantage granting special exception.reason a

b. It can shown that proposedbe the use is not in conflictwith any
purposesand all of the and intentions listed in Section 1200.01of

this Ordinance.

turn,1200.01,§Id. provides1208.01.Section in in part:relevant

Purpose and Intent. The ofpurpose protectthis ordinance is to
health,the public safety and welfaregeneral by controlling and

the use of whichguiding land areas have been found to be
subjected highto water for ofperiodstables extended time. It is

thisintended that ordinance shall:

unique,c. Protect ecologicallysensitive and naturalunusual areas.
habitats,d. wildlifeProtect wildlife maintaincorridors and eco-

logical balances.
(water-e. Protect potential supplies aquiferswater and existing

stratum)bearing and aquifer recharge areas.

§Id. 1200.01.
Finally, requiressection 1207.03of the LZO inbuffers the WCD of “at

(50)least a footfifty wide area of naturally vegetatedundisturbed upland
wetlands,habitat thealong edgedelineated of ponds,streams and inexcept

marshes,the fens,case of basin andbogs vernal shallpools requirethat at
(200)least §two hundred foot Id.width.” 1207.03.

At the hearingfirst on the arespondent’s application, board member
stated that she an“ha[d] issue” with the ofasserted lack conflict with
purposes d ofc and section The1200.01. notice of citeddecision lack of

c,compliance onlywith stating:section 1200.01

The a problemboard sees on this one since the is toproposal build
a whichprivate drive has ftimpactdirect on the 200 Vernal Pool
setback asrequirement required bydescribed LZO. The ZBAthe

agreedoes NOT that applicantthe has this specificsatisfied
criterion. The concern that proposed roadwayhere is the would
only be feet from pool already60 the vernal which negativelyis
impacted by development on other sides.
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subsectionsconcern overexpressedZBA memberarehearing,On
minutes,in that believesc, e, “[s]herecorded thestating,and as1200.01 d

ispool60 feet of theA road withinin and of itself.pool uniquea vernal is
onexceptionthedenying specialit.” The notice of decisionnot protecting

following findings:therehearing made

— Thein and of itself.pool uniqueis1200.01 c&d&e Vernal
a roadpool. Havingconserve thethe ordinance is toPurpose of
or thepoolthe vernalpool protecting60 ft of the is NOTwithin

(fromSociety theit. The NH Audubonleadingtravel topathways
— I) havingthatof Exhibit statespartFact SheetConservation

greatfor aspoolaround thevegetationof 100ft of naturala buffer
wateredge pool’shighfrom the of theas backpossiblea distance

little tobut will doqualityto maintain waterhelpmark will
poolthe Vernal breedersliving pool.aroundprotect amphibians

poolaround the to survive.of natural habitatrequire yards300

BH, Spotted7 refpageExhibit subsection1200.01 c&d&e See
— anduniquethethe entire section describesSalamanders

vernal pools.sensitive nature ofecologically

409 ftaveragean ofmovingof salamandersspeaksThis section
toin the course of several weeksedge poolsfrom the of the vernal

the willpoolThe road 60 feet fromfollowing [breeding].months
this.obstruct

salamanders)turtle, arefly,(Blanding’s dragonhabitatWildlife
inand reside this area.endangered

determinationfindingtrial court’s that thechallengesThe Townfirst the
knowledge. Specifically,or scientificrequired specializedthe ZBAbefore

c, specializede “all requirethat subsections d andthe trial court stated
require-thosemake a determination as to whetherknowledgescientific to

byreasons used theIt also that “[t]hements have been satisfied.” stated
findings based onrequirethe allmajority deny applicationthe to[of ZBA]

theanytime does member ofknowledge. At nospecialized or scientific
or scientifichaving any specializedhim herselfidentify or as[ZBA]

concerning this matter.”knowledge
that the determi-findingerred inthat the trial courtarguesThe Town

knowledge becauseZBA or scientificrequired specializednation before the
to determine whetherauthoritythe ZBA of itsa would divestfindingsuch

aand intent ofgeneral purposethewould conflictwithspecial exceptiona
(2008). Town674:33, theSpecifically,IVordinance. See RSAzoning
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analysisthat the trial would the ZBA to acompel denycontends court’s
an fails tospecial exception applicant expertwhenever retain an with

and,specialized knowledge conversely, grant specialscientific to a excep-
the is one theonly expert by applicant.tion when retained

“incorrectlyThe counter that the Town theappellees characterizes” trial
court,and contendcourt’s order instead that the consistent with the

standard, whether,statutory simply “reviewed based theupon evidence
thepresented, agreeZBA’s decision was unreasonable.” weBecause with

the that the trial court’s theappellees ruling statutoryis sustainable under
review, merits, abstract,notstandard of we need address the in ofthe the

ofpurportedly requiredcourt’s broad characterization the byevidence
c, e “specialized knowledge.”subsections 1200.01 d and as scientific

The court thetrial assessed evidence that was ZBA inbefore the this
case and determined that the of a special exceptionZBA’s denial was

theSpecifically,unreasonable. court that “presentednoted Continental
how,from expertsevidence two scientific . .. in[explaining opinions,their

c, hand,didproposal satisfy Sections d and e.” On the onlyits] other the
evidence theopposing application, “other than two abutter complaints, is
the 1998Audubon fact that vernal pools general.”sheet deals with in The
court that publicationnoted the Audubon was “not addressed to this
application speakand it to applicants’doesn’t the thatevidence the

c,[proposal complies with and satisfies Sections and e LZO]d of 1200.01.”
The court therefore that legitimateconcluded is no insupport“[t]here the
record the denial” specialfor of a exception.

presentsThis case a situation similar to that in Corp.Condos East v.
431,Conway, (1989),Town 132 N.H. 438 where a planningtown boardof

advice,chose“simply blatantly ignoreto . . . expert thougheven it was
There,completely acknowledgeduncontradicted.” we “thethat board is

rely in ownpart judgmententitled to on its and experience actingin upon
omitted).applications for approval.” (quotationsubdivision Id. We also

noted, however, that “although [the can itsplanning rely personalboard] on
decision,of certain inknowledge factors reaching its its decision must be

based on more than mere personal opinionthe of its members.” Id.
omitted).citation,(quotations, and ellipsisbrackets “inWe concluded that

case,this the record ofis devoid facts thesupporting board’s decision. Its
plainly unsubstantiated, conclusory opinion safetyregarding the of [an

whollyaccess is justifyroad] insufficient to the board’s complete disregard
of the testimonyuncontradicted of the Id.experts.” in theSimilarly, instant
case, members,the trial court lay opinionsfound the certain ZBAof based
upon general subject site,information not specifically addressed to the to
be insufficient to expert presentedcounter the uncontroverted opinions by
Continental.
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exceptionhowever, specialdenial of thethat the ZBA’sargues,The Town
thatandexperts’ conclusionsacceptit did not Continental’sthatimplies

a thatsupport finding [those]toevidencecontains sufficient“the record
ZBAthat the doescorrectly notesThe Towncredibility.”lackedexperts

111Bedford,v.experts.”the Vannahthe conclusions ofaccepthave to“not
v. Townby Cook105, (1971), groundson other112 overruledN.H. of

(1978).Sanbornton, N.H. 668118
the “ZBA could havewhichgrounds uponnumber ofpositsThe Town a

ex-credibility of Continental’sfindingsthe andreasonably questioned”
evaluations, andtheirexperts performedtheyearas the time ofsuchperts,

ortheir assessmentsthey performedunder whichthe circumstances
added.) how-grounds,These asserted(Emphasisreports.theirprepared

evidence that therecord contains noever, as thepurely speculative,are
ofcredibility methodologyor Continental’stheactually questionZBA did
the ZBA. Forby evidence beforeand are not substantiatedexperts,

“hegroundson thatinstance, expertthe of onechallenges opinionthe Town
November, andthey up,after had driedthe wetlands untildid not delineate

after thebreeding habitat untilpoolassess the vernal ashe did not
record, however,in to supportno evidence theseason.” There isbreeding

delineations andnamely,for the that suchimplied premise argument;the
scientificallyin order to bemust be made at certain timesassessments

challenged opinionthe Town the of oneSimilarly,accurate or credible.
until afterreportthat he did not his writtenprepare“on the basisexpert

that of the other on the basisexception,”ZBA denied the andspecialthe
evaluation,... he never assessednot anperform independentthat “he did

admission, aperform thoroughhe did notpool, bythe vernal and his own
record, however,in the that eitherThere was no evidenceinspection.”

biased, in concludelackinginaccurate or scientific basis. Weopinion was
credibility argumentthe Town’s asproperly rejectedthat the trial court

by the evidence.unsupported
in itfindingThe next that the trial court erred unreasonablearguesTown

pools.information about vernal Thegive weight generalfor the ZBA to to
ZBA may properlymembers of theTown asserts that individual“[t]he

record,themselves, contained within the andeducate based on information
the of Continental’srely knowledge opinionson their to evaluatepersonal

experts.”

decision,arrivingthat in at a the memberspreviously‘We have held
asknowledge concerningZBA their own such factorsof the can consider

uses, etc., familiaritytheirconditions, resulting fromsurroundingtraffic
632,Meredith, 636Town 138 N.H.the area involved.” Nestor v.with of

omitted).(1994) Thus, mayZBA members baseand(quotation brackets



576

their uponconclusion “their own knowledge, experience observations,”and
in expert Sandwich,addition to v.testimony. Biggs 421,Town 124 N.H.of

(1984).427 reject, however,We the Town’s contention that information
incontained exhibits ZBAbefore the is transformed into “personal

knowledge” through ZBAindividual members using such information to
Rather,“educate themselves.” the exhibits themselves were simply evi-
Thus,dence before the ZBA. we turn to the Town’scontention that the trial

court erroneously “found that was[it] unreasonable for ZBAthe to give
toweight evidence that ‘deals with poolsvernal in general’ and was ‘not

”addressed to application’this or speak‘doesn’t to the applicant’s evidence.’
order.)(Quoting trial court’s

Continental presented opinionsthe experts,of two Robert aProcop, New
Hampshire certified wetland scientist with Services,Wetland Consulting
and Smyers,Scott D. a biologist Associates,field with OxBow Inc. Procop
testified that the proposed road would have no impact anyon sensitive
areas and little effect on wildlife. He opined:further

While some upland and wetland areas will impactedbe by the
proposed driveway, neither of these areas are considered habitat
for the species that utilize the pool.vernal poolThe itself will not
be impacted by the project, and a sufficient corridor will remain to

amphibianallow movement between poolthe and the remaining
upland habitat.

Procop tailored analysishis to the site at issue explainedand his reasoning.
instance,For he stated that current project“[t]he impactwill not poolthe

itself since all work will occur at least 60 ft upslope of the pool. The amount
of traffic that would utilize the new driveway is so small that virtually no
potential exists for contaminants to enter pool.” addition,the In noting that
the relevant amphibians “typically move at night,” Procop opined that

of significant traffic,“[c]hanees particularly[vehicular] at night when it
rains, are minimal. enteringContaminants the pool are also minimal
because it a gravelis road. Virtually, there will be no impact to this vernal
pool.”

Similarly, Smyers opined that “it unlikelyis that the installation of a
gravel driveway across the portionshallowest of the wetland will anyhave
measurable adverse impact to the amphibian providedhabitat by [the]
entire wetland system.” He reasoned:

The intended use of drivewaythe is to club,access a sportsman’s
thus is unlikely generateto any significant any time,traffic at
especially during rainy whichnights, is when many vernal pool
amphibians are most likely to travel over land and are at most risk

mortalityto from vehicle traffic.
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itsZBA basedwhich thehand, uponinformationthethe otherOn
andfact sheetconservationfact, Societythe Audubonnamely,findings of

Protection,of EnvironmentalDepartmentMaineby thepromulgatedrules
instance, factthe conservationForinformation.only generalcontained

measure:as a conservationsuggestssheet

greatfor aspoolaround thevegetationof naturalLeave a buffer
pool’shigh-waterof theedgefrom thepossiblea as backdistance

quality,maintain waterhelpleast 100feet willmark. A of atbuffer
pool.around thelivingprotect amphibianslittle tobut will do

natural habitatyardsat least 300 ofrequirebreederspoolVernal
in to survive.their orderpoolsaround

evidence wasconclusion that thiserror in the trial court’sWe find no
applicants’to the“speakand did notapplication”to this“not addressed
c,[ and eSectionscomplies ]dwith and satisfiesproposalthat theevidence

in the conservationgenerallyThe same factors discussedof LZO 1200.01.”
namely, waterdeny special exception,ZBA to thebyand used thefact sheet

breed,to werepoolsthat use vernalsafety amphibiansand the ofquality
by them toexperts and determinedbyaddressed Continental’sspecifically

evidence,theuponroad. Basedby proposedaffected thenegativelynot be
found, ofby probabilities,have the balancereasonablythe trial court could

Club,andSee Chester Rod Gunthat the ZBA’sdecision was unreasonable.
152 N.H. at 580.

matters in the first“decid[ing]that factualbyThe Town also contends
its owninstance,” 584, trial substitutedimpermissiblyid. at the court

Hooksett, 153 N.H.v. Townfor that of the ZBA. See Thomasjudgment of
(2006) judgmentits717, maythat court not substitute(holding “[t]he724

Club, (notingat 583[ZBA]”); 152N.H.that of the Chester Rod and Gunfor
theadjustment,ofzoninga decision of a boardreviewingthat “[w]hen

finder”). The Townbody, not as a factappellatecourt acts as ansuperior
in it the trial court “substitutedallegesa number of instances whichcites

ZBAthat theby consideringthe ZBA” evidenceits for that ofjudgment
instances asdo not construe thesecompelling.failed to find Weapparently

aof but rather asjudgment,fact or substitutionimpermissible finding
thethe evidence beforeuponthe basedbalancing probabilitiesofproper

Club, 152 N.H. at 580.Rod and GunZBA. See Chester
TownFinally, argues:the

the is toand intent of WCDexpress purposethat theGiven
case,in thispoolas the vernalsensitive wetlands such“protect”

develop-impacted [by prioralready negativelywhich has been
thatarea], reasonably concludedin the ZBA could havement the
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a road within 60 of the vernal would be thepool contraryfeet to
WCD,and thepurpose lawfully reasonably[of]intent and and

denied the special exception.

Having that courtpreviously correctlydetermined the trial theapplied
review,statutory ZBA,on thestandard of evidence before the neces-we

sarily reject this contention.

Affirmed.

Broderick, C.J., Duggan, JJ.,and Dalianis and concurred.
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