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to the 150subjecting the benefitsofhad the effecttimesickpre-1991
statutory dutieswith itsConsistentcompensation.oncap earnablepercent

eligibleinterest of all100-A in thechapteradminister RSAproperlyto
basedretirement benefitsto awardmembers, thereby declinedthe NHRS

cap.percentof the 150in excessupon compensation
in asthis contextprotectiveleast asis atConstitutionBecause the State

128 S.Agriculture,Oregon Dept.see v.counterpart, Engquistits federal of
Clause(2008) Equal Protection2153, that Federal2146, (noting2155Ct.

collectingas andpropertytoof classificationjustificationrationalrequires
context); RegentsBoardemploymentin publicreviewcases of rational ofcf.

(1972) and(discussing employmentRoth, 564, public576408 U.S.v.
Clause), we reachby Dueprotected Processinterestspropertyasbenefits

under the Stateas we dothe Federal Constitutionunderthe same result
Constitution.

Affirmed.

JJ.,C.J., Duggan, concurred.Broderick, andand Dalianis
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Femald, Little,Taft, P.A., (.Richard&Falby of Peterborough L.
Pennington on orally),the andbrief for the plaintiff.

Devine, Branch, P.A., (Thomas&Millimet Quarles,of Manchester Jr.
and Leigh Willey brief,S. Quarleson the and Mr. orally), for the
defendants.

Broderick, plaintiff, McGrath,C.J. The Marcella appeals an order of
J.)the Superior (Abramson,Court granting summary judgment to the

defendants, SNH Development, Doe,Inc. and John an unnamed individual.
We affirm.

I

The undisputed facts are 20,as follows. On February 2004, plaintiffthe
was snowboarding at the Crotehed Mountain Ski Area when she was
involved in a collision with a snowmobile operated by Doe,John an
employee of the ski area. Crotehed Mountain Ski Area is owned and
operated by Development, Inc.,SNH subsidiary Resorts,a of Peak Inc.

incident,Prior to this the plaintiff, holder,a passseason requiredwas to
sign (thetwo separate documents in order to obtain her pass agreements).

first,The an forapplication the pass, states:

I understand and accept the fact that alpine skiing in its various
forms is a hazardous Isport, and realize injuriesthat are a
common I agree,occurrence. a beingas condition of allowedto use

ski facility,the area freelythat I accept voluntarilyand assume all
personalrisks of injury or death or property damage, and release

Crotehed Mountain its agents,owners and its employees, diree-
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liability forany and alltors, shareholders fromofficers and
any wayin fromresultsdamageor whichinjury propertypersonal

ofoperationsthe thepremises,on or aboutconditionsnegligence,
to, making,snowgrooming,limitedincluding, but notthe areaski

ofagentsorof employeesactions or omissionslift operations,ski
fullmyself theskiing, acceptinginarea, participationmythe or

responsibility.

document, languagecontainsAgreement,”Release“LiabilityaThe second
“Iproviding,respects, againin all materialto the applicationidentical

I . .facility,the that .to use areabeinga of allowedagree, as condition
forResorts, Inc., any liability personal. and all. . fromrelease Peak

way from ...”any negligence. . results ininjury . which
thenegligence againstfiled a action defen-plaintiff subsequentlyThe

summary arguing that thejudgment,moved fordants. The defendants
exculpatoryare and enforceableplaintiff,the validagreements, signed by
motion formotion. After hergrantedtrial court thecontracts. The

denied, this appeal.filedplaintiffwas thereconsideration
of we considergrant summary judgment,a trial court’swe reviewWhen

evidence, drawn fromproperlyall inferencesand other andthe affidavits
Goodwin,v.them, non-moving party.to the Orrlightin the most favorable

(2008).511, genuineif evidence reveals no513 ‘We will affirm the157N.H.
fact, asjudgmentis entitled to amoving partyof and if theissue material

(2001)MacDonald, 263, (quotation147 N.H. 266Dean v.matter of law.”
omitted). law to the facts deapplicationthe trial court’s of theWe review
novo. Id.

generally prohibits exculpatorylawAlthough HampshireNew
(1)contracts, they publicif: not violatewe will enforce them do

(2) agreementof the orimportunderstood thepolicy; plaintiffthe
would have understood thepositiona in hispersonreasonable

(3) claims were withinagreement; plaintiff’sand theimport of the
contract.theywhen executed thecontemplation partiesthe of the

Id. at 266-67.
liabilityand releaseapplicationasserts that theplaintifftheappeal,On

(1) (2)policy; thethey publicbecause: violateagreement are unenforceable
operation of a snowmobile whencontemplate negligenttheparties did not

(3) law,executed; of a release should beand as a mattercontracts werethe
sport sportsthe orordinarythe risks inherent tolimited in toapplication

inargumenteach turn.in We addressquestion.
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II

plaintiffThe pass application liability-­first asserts that the ski and
theyrelease areagreement public policy.unenforceable because violate “A

defendant toseeking liability exculpatoryavoid must show that an agree­
i.e.,publicment does not contravene policy; specialthat no relationship

existed between the and noparties that there was other indisparity
bargaining Assoc., 102,power.” KartingBarnes v. N.H. 106128 N.H.
(1986). agreement if,We have found an against public policyto be among

things, injuriousother it is to the interests of the public, violates some
statute,public or tends to interfere with the public safety.welfare or

Harper 770, (1996).v. Healthsource New 140Hampshire, N.H. 775
The plaintiff that,argues “[p]ublicpolicy clearly byis offended the notion

that Defendants would public safety[the] be relieved from laws enacted
pertaining snowmobiles,”to namely, chapter 2008),RSA 215-C (Supp. by

of an exculpatoryvirtue that,contract. The plaintiff notes under RSA
215-C,chapter it operateis unlawful to a snowmobile to endangerso as any

person, 215-C:8, IV, and, further,RSA a yield rightsnowmobile “shall the
way any skis,”of to person 215-C:49,on ... RSA plaintiffXII. The alleges

provisions violated,these were itand would be against public policy to
“relieve” the defendants of statutory requirements.these defendants,The
however, argue chapterthat RSA 215-C does not apply operationto the of

and,snowmobiles private thus,on property, the statute has bearingno on
the enforcement of the agreements.

Assuming, without deciding, that RSA chapter 215-C applies to the
ofoperation land,snowmobiles on privately owned we thatdisagree the

agreements relieve the defendants of any responsibility under the statute.
The plaintiffs waiver of negligence claims in the agreements has no effect
upon the enforcement of the (enforcement),statute. See RSA 215-C:32 :34

violation).(penalties Indeed,for it is the State that is charged with
statute,enforcing this and it is free pursue violations,to the alleged

notwithstanding plaintiffsthe waiver. The fact that an exculpatory agree­
ment waives the toright bring a negligence action anarising activityout of
that regulatedis by statute is not public policydeterminative of a violation.

here,As is the case the of protectedinterests the public byare the State’s
ability to enforce statute,the statute. Irrespective of the plaintiffthe has
voluntarily agreed area,not to hold the ski or its employees, liable for
injuries resulting from negligence so maythat she obtain a season ski pass.
Therefore, we conclude agreementsthe publicdo not contravene policy as
injurious theto the public,interests of violative of a public statute or
interfering publicwith the welfare.



544

policypublicthe violateagreementsthatarguesThe alsoplaintiff
plaintiffThethe defendants.relationship withspecialshe had abecause

215-C:49,XII andyieldto under RSAdutystatutorythat both thecontends
specialthiscreatedpublican area accommodationski status as ofthe area’s

Barnes, relationshipa specialIn we stated thatrelationship. disagree.We
carrier, or“[wjhere innkeeper publica commonthe defendant isexists

Barnes,service.” 128duty publica ofcharged withutility, or is otherwise
215-C, pointdoes notchapter plaintifftherespect to RSAN.H. at 106.With

this statuteof, for her thatto, any support propositionare we awarenor
applica­virtue itsparties bythe ofrelationship betweena specialcreates

on ofoperationthecertain restrictionsimposethe doestion. While statute
toyield equivalentissnowmobile, statutory dutythe todisagree thata we

service.dutya ofbeing charged publicwith

is notLikewise, publicfor usethat the ski area is availablethe fact
Barnes, examinedat In weid. 108.relationship.of a Seedispositive special

facility and aracingan Enduro kartcontract betweenexculpatorythe
determiningIn thattrack. Id. at 104-05.injured racing on thedriver while

held, “Although thepublic policy,not werelease did violateapplicablethe
say that Enduro karta of the we cannotsegment public,servedefendants

is notracingof facilitieswith a interest. Provisionracing publicis affected
ofpublic, racingnor is a matterimportance to thegreata service of

recreationalsaycannot that thenecessity.” Id. at 108.We likewisepractical
or to thenecessityofsnowboarding great importanceof is suchactivity

the ski area and therelationshipit a betweenspecialthat createspublic
plaintiff.

powera inMoreover, disagree disparity bargainingthat there waswe
obtaining hersign agreementsto the beforerequiredshe wasbecause

power, plaintiffin thedisparity bargainingthere is apass.season Where
atto into the contract. Id.freelyto have chosen entermay not be deemed

107.

defendant’smayin arise from thedisparity bargaining powerThe
service, of usegeneralityof from theparticulara fieldmonopoly of

byof risk all thoseinsisting upon assumptionof contract clauses
field, hasplaintiffa that the no alternativein such soengaged

clause; it maythe orthe service withoutobtainingofpossibility
himself,plaintifftheexigenciesthe of the needs ofarise from

of theacceptanceto thehim no reasonable alternativewhich leave
terms.offered

omitted). inHere, any disparitywe do not find substantial(quotationsId.
toAlthough required signthe wasplaintiffid. at 108.bargaining power. See
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the andapplication liability agreementrelease before herobtaining pass,
Further,she physical compulsionwas under no or economic to do so. Id. the

service,defendants’ advantageservice is not an essential so there no inwas
bargaining in that Id.strength regard. We therefore conclude there is no
disparity in bargaining power, agreementsand the do not violate public
policy.

Ill

The nextplaintiff agreementsasserts that the are not enforceable
because the parties contemplatedid not a fromliability release negligence
involving operationthe of a snowmobile. In order to uphold exculpatoryan
contract, plaintiffsthe claims must have been within the contemplation of

partiesthe at the time of the execution of the agreement. Id. at 107.
However, partiesthe need not have thecontemplated precise occurrence

inthat resulted the plaintiffs injuries, adoptmay languageand that covers
a broad ofrange accidents. Id.

To determine scopethe of the application and liability release
agreement, Dean,examinewe its 147 “Inlanguage. N.H. at 267. interpret­

release,aing we give language partiesthe used theby its common meaning
giveand the contract itself the meaning that be attached to bywould it a

omitted).person.” (quotationreasonable Id. and longbrackets “As theas
language of the release clearly specificallyand indicates the intent to
release the defendant liability personalfrom for injury bycaused the

negligence,defendant’s the agreement upheld.”will be Id. (quotation
omitted). strictlyWe construe exculpatory againstcontracts the defendant.
Id.

The plaintiff that aasserts reasonable notperson would theunderstand
agreements to apply to negligent operation of a snowmobile because
neither makes areference to snowmobile or states that it would relieve the
defendants from the duty safelyto operate snowmobiles.We disagree. The
ski pass application bysigned plaintiffthe “Iclearly freelystates: accept

voluntarilyand all personal injury...assume risks of and release Crotched
. . anyMountain . from liabilityand all for personal injury or property

damage added.)which anyresults in way negligence...” (Emphasesfrom
liability agreementThe release language,mirrors this releasing the

defendants from “any and all forliability personal injury death or property
damage any waywhich results in negligence.”from the applicationWhile
and liability agreementrelease specificallydo not make reference to
injuries arising snowmobile,the negligent operationfrom of a languagethe
of agreements clearlythese and specifically indicates the intent to release
the defendants from forliability personal injury bycaused the defendants’
negligence, Further,is all required.which that is Id. we conclude that the
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plaintifftwo Theagreements.of thethe termsplaintiffs claim falls within
negligentof allegedthethe ski area becauseinjuries usingwhilesustained

at 268.id.employee. Seeact of the defendant’s
regard, plaintiffin theargument thismaking specificnoAlthough

her claim thattoagreements supportof theformattingto use theappears
agreements appliedthecontemplatednot havepersonreasonable woulda

of theHowever, our reviewupona snowmobile.a collision withto
obscuredformattingtheneither the font norconclude thatweagreements,

a reasonableagreements such thatcontained in theexculpatorythe clause
Wright v. Loon Mt.of its application.be awareperson would not Cf.

166, (1995) (finding organi-structure and140 N.H. 170Corp.,Recreation
clauses).exculpatoryzation of the contract did obscure

the Defendants themselveschallengesfurther “whetherplaintiffThe
ainvolvingnegligencewould toapplythe release”contemplated [that]

by objectiveHowever, partiesof thejudge the intent“[w]esnowmobile.
Dean,mind the parties.”states of ofrather than the unmanifestedcriteria

omitted). Indeed, notthe defendants are(quotation147 N.H. at 267
thethe occurrence that causedprecise“haverequired contemplatedto

aagreementsof theprovided language “cover[s]theinjuries”plaintiffs
Therefore,Id.part.on theirrange involvingnegligenceof accidents”broad

notprecisethis occurrence iscontemplatedthe defendantswhether
dispositive.

IV

only be enforceableargues agreementsthat the shouldplaintiffThe
skiing andsportsthe ofordinarythe risks inherent toagainst

certainWhile we have limitedsnowboarding. disagree. previouslyWe
issue,at we soactivityrisks of the didcontracts to the inherentexculpatory

140 N.H. atWright,of release. Seeupon language specificthe thatbased
(1994).416, the170; Melton, Wright,Inv. 138 N.H. 418-19Audley

riding,the involved with horsebackcontract detailed risksexculpatory
theinjuredthe horse andparty’sto the selection ofincluding those related

concluded with: “I140N.H. at 171.The clauseWright,“use of this animal.”
AND ALL LIABILITY FORthe from ANYrelease defendanttherefore

THETO RESULTING FROM NEGLI-INJURY MYSELFPERSONAL
INTHE DEFENDANT TO INCLUDE NEGLIGENCEOFGENCE

SELECTION, MAINTENANCE OF ANYOR ANYADJUSTMENT
omitted). con-ellipsesand We(quotation,170 bracketsHORSE.” Id. at

clear,” “[t]heof was “less than becausemeaningthe this clausecluded that
the inherent risksemphasizethe clausepreceding exculpatoryparagraphs

is the termprefaced bythe clauseriding. exculpatoryBecauseof horseback
tolanguageits to relate‘therefore,’ person might understanda reasonable
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the dangersinherent of horseback riding liability injuriesand for that
omitted).occur for that reason.” Id. (quotation We found this language was

by follows,”“further clouded the qualifying thatlanguage ultimatelyand
concluded that the straightforwardcontract a“lack[ed] statement of the
defendant’s intent liabilityto avoid for its infailure to use reasonable care
any way.” 170,Id. at 171-72.

In Audley, the exculpatory recognizedcontract certain inherent risks
animals,associated with working with wild and then promised hold theto

defendant “free of or allany liability.”Audley, (quotation138 N.H. at 417
omitted). We concluded that this didlanguage effectivelynot release the

liabilitydefendant from based his ownupon negligence because the
clearlycontract failed to state the defendant not responsiblewas for the

ofconsequences his stated,own Id.negligence. at 419. furtherWe “The
release fails in respectthis not itbecause neglects to use the word
‘negligence’ or any special terms; instead,other it fails because no
particular attention is called to the releasingnotion of the defendant from
liability for own negligence.”his Id.

Here, there is no such ambiguity. Unlike the exculpatory inclauses both
Wright and Audley, the agreements here clearly release the defendants
from any liability torelating the negligence of its employees or the
operation of the ski area. There is no qualifying language provisionor other
obscuring the defendants’ intent. Nor is anythere inambiguity the
language used. We therefore conclude that a personreasonable would have
contemplated that the agreements released the defendants from any
negligence, justnot from negligence inherent to the sports of skiing and
snowboarding.

Affirmed.

DugganDalianis, Hicks, JJ.,and concurred.


