
499

Original
No. 2008-118

Petition of Gretchen Parker
(New Services)Hampshire Department of Health and Human

12,Argued: November 2008
8,Opinion AprilIssued: 2009

Center, Inc.,RightsDisabilities (Amyof Concord B. Messer and
brief,Adrienne onMallinson the Ms. orally),and Messer for the peti-

tioner.

Macintosh, Concord,D.John of by brief fororally,and the respondent.



500

(Rebecca Woodard, attorney, on theL.attorney generalKelly Ayotte,A.
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Greenwood,brief), as curiae.for amicusP. Baird on the DonnaJonathan

Parker, forBRODERICK, petitionfiled aThe petitioner,C.J. Gretchen
Sup. 11, the of thecertiorari, challengingR. decisionwrit of see Ct.

of HealthDepartmentHampshireof the NewAppeals UnitAdministrative
of the residentialaffirmed the cancellationHuman Services thatand

the Cavalli.Thefor her care at home of Jenniferprovidingcontractservices
(AAU) sup-thethat evidenceUnit determinedAppealsAdministrative

Agencythe Area of Greater Nashuarespondent,decision of theported the
(Area at the Cavalli home withParker’s continued residenceAgency), that

intervenor, Miller, exceed the “bounds of reasonableRichard wouldthe
RULES, He-Munder NEW HAMPSHIRE ADMINISTRATIVErisks”

1999)(effective (hereinafter 503.08(c)(4)).503.08(c)(4) January Rule We
reverse.

I
Parker is afollowing facts are drawn from the record.The uncontested

who receivesdevelopmentalwoman with disabilitiestwenty-eight-year-old
Area herAgency. Agencythe Area The coordinatesbystate services funded

services, aplacementher residential under contractincluding providing for
(IPP). IPP, turn,inof Practice subcon-with the Institute Professional

at Millerresidential care her home.provideJennifer Cavalli totracted with
man who has beendevelopmentalwith disabilitiestwenty-four-year-oldis a

hasmanyfor 2006 he receivedyears. Sincelegal guardianshipunder
under ofat the Cavalli home the care Jennifer Cavalli’sresidential services

Vincent, Agencythe Area andhusband, to a contract betweenpursuant
Easter Seals.

2006,in Parker hadmoved into the Cavalli home MarchWhen Miller
later,month. two months she movedthere for about one Aboutlivingbeen

herrequest guardian.at the of Theplacementa different residentialto
however, inmonth, terminating guardianshipshe hersucceededfollowing

to resumeto make her own decisions. She electedregained rightand her
AreaJuly, AgencyMiller in theat the Cavalli home with andliving

accounts,allliving arrangement. Byforthe services contract thisapproved
healthy sibling-type relationship.are friends and have aParker and Miller

Parker, Miller, as aand Jennifer Cavalli have been describedand Vincent
unit,” In“significant positive relationship.”a and“family who share

home, samein Parker and Miller attended theto the sameresidingaddition
inat Easter Seals Merrimack.day program
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25, 2006,On October Miller became aduring group therapyfrustrated
session because of made by participants.comments other Once the therapy

ended, Outside, Patnode,session he left the building. Lea the regional
Seals,ofdirector Easter throwingobserved Miller rocks but “not at

oranybody particular. him,inanything” Patnode to talkattempted to but
he became andangrier began throwing rocks at the and at abuilding
passing car. He then building, destroyedreentered the where he property

punchedand at least one staff policemember. The and emergency medical
technicians were forcalled assistance. he calmedEventually, down and

home, Parker,went home to the Cavalli withalong without further incident.
harmed, threatened,Parker was not or involved in the incident.

The Area Agency investigated the incident and determined that Parker’s
safety could not be if she inassured continued to live the assame home

2006,InMiller. November it notified IPP that it was terminating the
residential services withcontract Jennifer Cavalli. The AgencyArea

her,notified Parker that other residential placements were available for but
she itmade clear that she wished to remain where she was. The Area

toAgency agreed an in botharrangement which Parker and Miller would
tocontinue reside at the Cavalli home while alternating overnight accom-

however,modations at another Agency,location. The Area occasionally
topermitted them share the overnightsame time at the TheCavalli home.

Area Agency’s sole for terminatingbasis the contract with Jennifer Cavalli
perceived posedwas the risk by livingMiller in the same household as

Parker. The Agency’sArea November 2006 decision was not uponbased an
evidentiary hearing or adjudicatory process Rather,of kind.any pursuant
to its investigation, it concluded that their shared residence would exceed

503.08(c)(4).“the bounds of reasonable risks” under Rule
AAU,appealed and,Parker to the after hearing,a the AAU upheld the

Area Agency’s decision. Parker’s motion for reconsideration was denied.
petitionHer writfor of certiorari followed.

II

(1)Parker three arguments appeal:makes on by failingthe AAU erred
to consider all of the evidence before it tofailingand conduct a de novo

(2)review; the Area Agency presentfailed to carrysufficient evidence to its
(3)proof;burden of and the AAU erred by improperly theshifting burden

proofof from the Area to her when itAgency ruled that the Agency’sArea
503.08(c)(4)determination of “reasonable risks” under Rule controlled. Our

certiorari review of appealParker’s is to determininglimited whether the
AAU acted illegally jurisdiction,with torespect authority or ofobservance
the law inengagedor has an unsustainable exercise of discretion or has

arbitrarily Kilton, 632,acted or capriciously. Petition 156 N.H. 637of
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(2003).177, 178Servs., Our150 N.H.(2007)­ Moore Ctr.; also Petitionsee of
need address herour tonegatestwo argumentsof firstresolution Parker’s

third argument.
rules,law and administrativeus both stateinterprettorequiresThis case
both.interpretingconstruction whenprinciples ofand we use the same

Admin., 781,156 N.H. 783RevenueDep’tv. N.H.Mktg. Corp.Vector of
used,words(2008) ordinary meanings toplainthe and. ascribe“[W]e

whole,statutory piecemeal.”as a and notthe rule or schemeatlooking
omitted).(2008) (citation76, Although weMorton, 158 N.H. 78Appeal of

thatof its owninterpretation regulations,an agency’sdeference toaccord
still mustCorp., 156 N.H. at 783. WeMktg.is total. Vectordeference not

if with theto determine it is consistentagency’s interpretationtheexamine
isregulationthe which thepurposeof and withlanguage regulationthe

the is de novo. SeeId. review of AAU’s decisionto serve. Ourintended
Morton, at 76.158 N.H.

Hampshire Rules, He-C and He-MParts 200AdministrativeNew
the503, case, amended Arearules in this have been sincethe at issue

incare with Jennifer Cavalliterminated the residential contractAgency
Hampshireof Newapplied portionsThe the relevantNovember 2006. AAU

Rules, and as200, practice procedure,governingHe-CAdministrative
Hampshirein to ADMINISTRATIVErespect2007. With Newamended

503, the AreaRules, upon Agencyrules whichHe-M the substantive
inrelied, rules effect as of Novemberappliedthe the administrativeAAU

in this nor dochallenge regard,not the decisionparties2006.The do AAU’s
difference andpriorexists between thethey any meaningfulthatargue

Accordingly,of case. werules that would affect the outcome thisamended
furtherbyof the AAU.We noteuponthe versions the rules reliedconsider

largelyof rules that we cite herein remainthat the amended versions the
inunchanged substance.1

proceduresthe rightsa framework of relevant andprovideWe first
under state law and thedevelopmentalto with disabilitiespersonsafforded

andproviding comprehensive“achargedrules. DHHS is withDHHS
needed andsystem promoteof health and human services as tocoordinated

Newhealth, Hamp-of the citizens ofsafety, well-beingthe andprotect
(2005) (declaration126-A:4,1 (2005); ofalso 126-A:1see RSAshire.” RSA

mustdepartmentthe “estab-responsibilities,its variouspurpose). Among
maintain, deliverylish, comprehensiveand a serviceimplement coordinate

2008).(Supp.RSA 171-A:1persons.”disabledsystem developmentallyfor

Hampshirefollowing:thefall within New1All rules cited hereinafteradministrative
(effective2007)(effectiveRules, April and Part He-M 500Part He-C 200Administrative

1999),January noted.unless otherwise
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As declared by legislature: policy personsthe “The of this state is that with
anddevelopmental provideddisabilities their families be thatservices

emphasize community living and toprograms support individuals and
families, early Inbeginning particular,with intervention.” Id. depart-the
ment to arequired delivery care,is “maintain state service forsystem the
habilitation, rehabilitation, trainingtreatment and of developmentally

(2002).persons.”disabled RSA 171-A:4
developmentalPersons with disabilities may apply for a service anwith

171-A:2, 2008)area agency within their RSAgeographic area. See V (Supp.
(defining 171-A.-2,developmental disability); RSA (definingI-b area

2008)171-A-.6,1agency); (Supp.RSA forth of(setting applyingmanner for
services). The area is toagency required conduct a comprehensive screen-

determine,ing evaluation to among other thethings, nature of services to
171-A:6, 2008).be provided to an individual. RSA II (Supp. Designated area

agencies may utilize funds to programsestablish and services for persons
with developmental maydisabilities and enter into contracts with individu-

organizationsals or provideto programs 171-A:18,I,or services. RSA II
(2002).

Participation by a withperson developmental disabilities in the state
delivery systemservice voluntary, 171-A:5, (2002),is RSA I and the

legislature has crafted forrights persons who choose to inparticipate the
(2002).programs, see RSA 171-A:14 The legislature has charged the

commissioner of DHHS with adopting rules “relative protectionto the of
the rights, dignity, autonomy integrity clients,and of including specific
procedures to theprotect rights inestablished this chapter,” see RSA
171-A:14,V, and has itrequired adoptto torules implement its various

responsibilities, see,service e.g., (2002);RSA 171-A:3 171-A:9,1(2002);RSA
171-A:12, (2002); 171-A:18, (2002).RSA I RSA IV Additionally, DHHS is

statutorily required to anprovide appeals process for applyindividuals who
services,for or receive 126-A:5, 2008),RSA (Supp.VIII isand also required

to adopt rules for formal and procedures,informal including adjudicative
541-A:16, 1(b)(2) (2007).proceedings, see RSA The rules relevant to the

matter at hand that adoptedDHHS to withcomply statutory mandates
Hampshireatappear New Rules, 200,Administrative Part He-C the

Hampshirepracticerules of and procedure, Newand Administrative
RULES, 500,Part He-M the rules governing developmental services.

Ill

Parker thatargues the AAU by failingerred to consider all theof
evidence before it and failing to conduct a de novo review. andParker

argueamicus Greenwood that the AAU was ofrequired to consider all the
evidence before it inthat was existence at the time of the 2007June
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Parker’s continuedto de novo whetherevidentiary and decidehearing
the “bounds ofMiller exceededthe home withplacement at Cavalli

503.08(c)(4). that the AAUThey contendunder Rulerisks”reasonable
only the evidenceby consideringappellateacted an tribunalerroneously as

the contract into terminateAgencythe Area decidedthat existed when
November 2006.

in fact all of theweighedthat the AAUcontendsAgencyThe Area
it, Agency’safter the Areaevidence that aroseincludingevidence before

argumentfurther that Parker’sIt contends2006 decision.November
DHHS,appellatefor review.preservednovo review notconcerning de was

curiae, onlythe reviewed evidenceproperlythat AAUarguesas amicus
Area November 2006 decision.Agency’sthe time of theexisting at

DHHS, Agency’sthe Areaarising subsequentevidence toAccording to
thefor the to ask areagrounds [p]etitionerhave been“mightdecision

Cavalli, notwith Ms. butagreement [was]to into a newagency enter
appealsthe of the administrativecompletely recast naturegrounds to

process.”
de novo review wasargument concerningthat Parker’sfirst concludeWe

(2004)Greenland, 600, (party151 N.H. 604Fox v. Townpreserved. See of
inlitigationtime in orderobjection possible processraise at earliestmust

review). hearing,the June 2007 theto for Atappellatean issuepreserve
in at the time of the Areaevidence that was existenceAAU allowed

2006, later generated.well as evidencedecision in November asAgency’s
order, it the allof AAU that AAU consideredappearsFrom the face the
However,it. in its Parker’s motiondenyingthat was before orderevidence

it hadreconsideration, indicated for the first time that limitedfor the AAU
essentially disregardedtribunal andappellate-typerole to that of anits

7, a where2006. This is not caseevidence after Novembergenerated
soughtan have discovered and toerror that she couldallegesParker

time, objected toignore.to See id. She thecorrect at earlier but chosesome
Accordingly,the weopportunity.limited undertaken at earliestreview

timely properly preservedraised andargumentconclude that Parker’s was
for our review.

appeal.role in Parker’s Parker’sdecidingnext review the AAU’sWe
inprescribedrules New HAMP-by proceduraltheappeal governedwas

Rules, rulesNotably, procedural200. theseSHIRE Administrative He-C
appealsand not toa multitude decisions are restrictedgovern of DHHS

See,regardingdisabilities services.by developmentalwithbrought persons
(decisionsRULES, concerning shellfishADMIN. He-P 2150.29N.H.e.g.,

(decisions medicalcertificates); affecting eligibility forid. He-W 507.05
disabilities). in partParker reliedwith Whilefor children severeassistance
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review,forupon argumentfederal Medicaid law to advance her de novo we
appeal solelydecide this under state law and administrative rules.

rules, “appeal”Under the an is as “a request by persondefined a
adversely byaffected a ordepartment decision action to review that

126-A:5,or action in provisionsdecision accordance with the of RSA VIII.”
Rules, 201.02(b) added).N.H. Admin. He-C a(emphasis Reviewing

department necessarilyaction or decision involves that action orexamining
See,decision itself to e.g.,determine whether it contains error. WEBSTER’S

Dictionary 2002) (defi-Third New International 1944 (unabridged
“review”).of validitynition It is the of the decisiondepartment’s or action

that Rules,forms the basis for the appeal. See also N.H. Admin. He-C
203.03(b)(appealing party identify departmentmust the specific decision or

that Therefore,action forms the of appeal).basis the the AAU’s inrole this
case towas review whether the Area Agency’s November 2006 decision was
erroneous.

correctlyParker argues that the AAU obligatedwas to conduct a de
rules,novo review of the challenged decision. Under the the appeal review

must be “in 126-A:5,conducted accordance with the provisions of RSA
Rules, 201.02(b).VIII.” N.H. Admin. He-C Among other things, that

statutory provision requires that the DHHS commissioner establish an
appeals process anyfor individual who orapplyingis for receiving services
from the department, and that such appeals process must provide an

foropportunity an appealing party to eitherchoose a orhearing an
independent review “to determine the facts of the matter on appeal,” RSA

VIII(a)126-A:5, 2008).(Supp. This language plainly indicates that during
the appeals process, the hearings officer must conduct a de novo review of
all the evidence and render factual findings. It would littlemake sense for
the requiretolegislature ofdeterminations fact on had itappeal intended
that AAUthe limit its toreview whether the appealed decision was

uponsustainable based the record in existence at the time the initial
decision was rendered. Requiring determinations of fact anticipates that
the appeal process a de adjudication.involve novo

“purpose”The section ofand definition “hearing” under the rules also
presuppose a de novo review of the challenged department decision or

Rules, section);action. See N.H. Admin. (“purpose”He-C 201.01 N.H.
Rules, 201.02(i)(definitionAdmin. He-C of “hearing”). Both rules refer to

specific sections of the Administrative Procedure Act to inform their intent
meaning; namely, 541-A:16,I,and RSA and RSA 541-A:31through RSA

541-A:36, 1(b)(2)respectively. 541-A:16, (2007),Under RSA each agency,
DHHS,including is required to adopt “adjudicativerules governing

proceedings” that conform with statutorilycertain prescribed procedures.
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(2007) The541-A-.1, “adjudicative proceedings”).I (definingSee RSA
full evidentiary proceedingall hallmarks of abear thestatutory procedures

(2007).541-A:31-:36 Forand See RSAof the facts law.with de novo review
evidence,”“presentto RSAthe opportunitythe must haveexample, parties

documentaryand(2007), testimony541-A:31, which include witnessmayIV
(2007).541-A:33, Also, have theII, partiesIII mustevidence, RSA

a andfor full truerequired“conductto cross-examinationsopportunity
(2007).541-A-.33, Finally, applicabletheRSA IVof the facts.”disclosure

a novo of fact and lawrules that de assessmentadministrative indicate
See, e.g., N.H. Admin.during appeals process.theshould be undertaken

information); id. 203.14Rules, exchange203.08 of(prehearingHe-C
evidence).(admission(burden ofproof);and of id. 203.18standard

obligated to a fullhold that the AAU was conductAccordingly, we
and make areview the evidence deci­evidentiary hearing, independently

within theplacementParker’s residential wassion whetherregarding
Agency’s originaldeference to the Areaof risks withoutbounds reasonable

(D.C. 1987)694,U.S., (definingF.2d Cir.Doe v. 821 697-98decision. See
review); 142 N.H.Appeal of Staniels,of de novoordinary understanding cf.

794, (1998) novo decision ofboard’s de review of(compensation appeals796
itemployee’sto condition asdepartment determiningof labor is limited

made).decision wasdepartmentexisted when
evidentiary testimonya withcase, hearingIn the conducted fullthis AAU

witnesses, the admission of numerousfrom cross-examination andseveral
Parker, however, improperlywith that the AAUagreedocuments. We

at the Areato that which existed the time thatlimited its review evidence
was,AAUin 2006.The issue before theAgency made its decision November

2006; thus,rather, existing in it failed tothe circumstances November
requiredthe de novo review.properly conduct

hearing included information that wasevidence admitted at the AAUThe
when it determined thatto the Area in November 2006Agencyavailable

ofwith Miller would exceed the boundsParker’s continued residence
wasafter November 2006 alsogeneratedreasonable risks. Evidence

admitted, Prokopis,Dr. thatpsychologist,an a Andrewopinion bysuch as
motion forJanuary denyingin 2007. The AAU order Parker’she rendered

its of the evidence:explained considerationreconsideration

case, byon the made the AreaIn the focus is decisionthis
7, most relevant evidence is theNovember 2006. TheAgency on

7, 2006, and which theupononevidence that existed November
The least relevantAgencyArea could have based its decision.

on or beforeis that did not existevidence in this case evidence
7,2006, any in theplayedand which could not have roleNovember
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Agency’s time, events,Area The passagedecision. of new and
changed opinions in this case do not demonstrate that the Area
Agency erred in terminating provider’sthe contract. [Parker’s]
argument uponrelies the least relevant evidence to make her
case, simply persuasive.which is not

This was error.
was, above,The issue thebefore AAU as noted whether the circum-

stances, evidence,not the existing 7, 2006,as of November when the Area
decision,Agency made its demonstrated that Parker’s continued residence

with Miller would exceed the ofbounds reasonable risks. a deConducting
requirednovo review the fullyAAU to all inconsider relevant evidence

Indeed,order to independently determine this issue. the administrative
rules themandate that AAU andaccept consider an ofexpansive scope
evidence to allow a full instance,for consideration of the issue before it. For

Hampshire 203.18(c)New Rules,Administrative He-C provides that:
documents,“All objectsmaterials and inoffered evidence as exhibits and

which priorwere disclosed to the inhearing accordance with He-C 203.08
shall, absent objection, be included thein record the hearing.” (Emphasisof
added.) Even those documents not previously disclosed must acceptedbe
into the ifrecord the hearings evidence,AAU officer “determines that such
exhibits argumentsor are tonecessary a consideration the issuesfull of

Rules, 203.18(d)raised in the appeal.” N.H. Admin. He-C (emphasis
added); 203.21(a); 204.05(a).see also id. id. The wasAAU not toconfined
relying upon only that evidence which was generated by the Area Agency
during Staniels,its investigation. 142 N.H. at 797 (compensationCf.
appeals board considered evidence of employee’s whichsurgery occurred
after of hearingsdecision officer to determine de novo the employee’s
medical decision);condition at the of Doe,time the challenged 821 atF.2d

(trial698 court’s de novo review of administrative decision was not
record).byconstricted administrative

Therefore, to the extent that generatedthe evidence after the Area
Agency’s decision onlightshed the existingcircumstances as of November

2006,7, the AAU was obligated to consider it. Because the AAU deemed
some evidence less solelyrelevant based upon the fact that it intocame
existence after the Area Agency 2006,rendered inits decision November
we thatconclude it limited its anrole to that of appeal tribunal. This was
error.

IV

We next consider argumentParker’s thethat Area toAgency failed
present sufficient evidence that her continued residence with Miller at the
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The Arearisks.the of reasonableexceed boundshome wouldCavalli
evidence thata of theby preponderanceprovinghad the burden ofAgency

Parker’sdemonstrate thatin 2006existing Novemberthe circumstances
thethe Cavalli home exceededto with Miller atto continue residedecision

203.14(f).Rules, He-C WeAdmin.See N.H.of reasonable risks.bounds
carrythat failed its burden.conclude it to

within theis not definedreasonable risks”“bounds ofphraseThe
thus, of its terms.and, plain meaningto therules we lookadministrative

“[flair, or moderate undermeans, proper,pertinent part:in“Reasonable”
Dictionary (8th 2004), and,circumstances,” 1293 ed.Lawthe Black’s

further

judgment:or notthinking rightwithbeing agreement rightinl.a.
orbeing. .. b.not not ridiculousconflicting with reason: absurd:

not extreme: not exces-the bounds of reason:remaining within
.RATIONAL . . b.faculty. the of reason:having. . 2.a.sive

judgment: well balanced: SENSIBLE----soundpossessing good

Dictionary (unabridged1892InternationalThird NewWebster’s
2002). Convention, 375,157 380N.H.Belknap Countyed. See Lambert v.

of(2008) dictionary understandingfor commondefinitions(relying upon
terms). context, objectivelyis deter­negligenceIn the reasonableness

Co.,Prop. Ins. 131 N.H.Metropolitan Liabilityv. &mined. See Gelinas
(1988).154, examining both theThe notion of reasonable risk includes161

harm thethat will the of the to whichmagnitudelikelihood harm occur and
(2003).Docusearch, 148, 153v. 149 N.H.person exposed. Remsburgis See

continuum of On oneThus, mayrisk be calculated on a sorts.reasonable
hand, may magnitude maybut besignificant,likelihood of harm be itsthe

hand,the otheracceptthat a would risk. On thepersonso small reasonable
less, yet possiblethe of themay magnitudethe harm be farlikelihood of

theperson acceptthat a would not risk.significantharm is so reasonable
life, personspart everydayrisk harm of and reasonableUltimately, of is

in to some riskexposureto activities that involvecommonly engagechoose
harm.of

statutoryrisk the andconceptThis of reasonable accords with
require provided personsservices be to withadministrative thatpolicies

respectsin a andindependencemanner thatdevelopmental disabilities
instance, provisionin the of services andautonomy decision-making. For

based, in part, upon:mustprograms be
developmentalof with disabilitiesParticipation peopleI.

concerning necessary,their families inand decisions
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desirable, services, thatappropriate recognizingand
ownthey are best able to determine their needs.

choice, satisfaction, safety,V. Services based on individual
and outcomes.positive

171-A:1,1, Further, the of the rules whichpurposeRSA V. administrative
for the of isgovern eligibility process providingthe services and services

to establish standards and for the determination ofprocedures
development agreements,the of service theeligibility, provision

of the andmonitoring abilityand services which maximize
dis-decision-making authority persons developmentalwithof

abilities, and the such frompersonswithdrawal or termination of
these services.

503.08(b)Rules, added);(emphasisN.H. Admin. He-M 503.01 see also id.
(services designed “promoteto the individual’s andpersonal development

individual”);of inquality bylife a manner that theis determined id.
503.08(d) (services environment promote person’s“shall the freedom of
movement, ability decisions, self-determination”);to make informed [and]

503.08(e) (“[a]nid. may person,individual . . . select any any agency, or
another area aagency provideras to deliver or moreone of the services

inidentified the agreement”).individual’s service Accordingly, guideto our
ofanalysis whether sufficient evidence was topresented demonstrate that

a shared residence between and theParker Miller at Cavalli home would
risks,”exceed the “bounds of reasonable we examine whether a reasonable

person voluntarilywould have to exposechosen himself or herself to the
of risk 7,2006.measure involved as the circumstances existed on November
accounts,By all Parker and are goodMiller a healthy,friends and share

sibling-type relationship. The evidence shows that while the arguedtwo on
occasion, Miller and Parker are able to respect each other’s inboundaries
times of conflict without Miller inengaging dangerous behavior. We
acknowledge that Miller’s history prior to at the Cavalliliving home showed
a potential for unpredictable aggression. record,There is no evidence in the
however, that Miller has ever threatened in any way engagedParker or in
conduct at the Cavalli home that would her safety.threaten

Dr. aProkopis, who is clinical psychologist special trainingwith to work
with persons violence,with developmental disabilities un-and domestic
equivocally opined arrangement Parker,that the living between Miller and
Vincent and Jennifer Cavalli apresented “very low risk” to Parker and
“should with periodicbe continued” review. afterimmediatelyWhile the

incident,October 2006 Easter Seals Dr. Prokopis recommended to the Area
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roommate,in asingle-person placementlive a withoutAgency that Miller
withopinion conducting therapyafter several sessionschangedhe later his

Parker,Cavalli, staff. Dr.meeting with and Easter SealsMiller and Mr.
background, and thatexplainedfamiliar with Miller’s troubledisProkopis

thatthoughtinitial he thechangedhe had his recommendation because
incident,on the thatdaydid not Miller well the ofEaster Seals staff handle

well,” and that Miller’s“extremelyMr. was able to handle MillerCavalli
thanfamilyin a at the Cavalli home for more oneability to live situation

testimonyincident was remarkable.” was reflectiveyear “quitewithout His
7, 2006, andtheyof circumstances as existed on November hethe

that a low that Miller wouldultimately opined “very probability”there was
at inin similar that exhibited Easter Seals Octoberbehavior toengage

2006, in the Cavalli or toward Parker.either home

thedocumentingThe evidence the communications between Area
Agencythe Easter at the time Area conductedAgency and Seals staff the

safetyeveryone thoughtits indicates that that Parker’s couldinvestigation
personnot for aguaranteed. Conditioning developmentalbe services with
however,guarantee safety, stringenta is too aupondisabilities of absolute

prohibit persons developmentalSuch a standard would withmeasure.
receiving infunding choosing engagedisabilities from when to activities

contrary plainthat them risk at all. This to theexpose anywould to is
503.08(c)(4).Rulemeaning phraseof The “bounds of reasonable risks”

decisions,that life withimplicitly recognizes making personswhen devel­
opmental may voluntarily expose todisabilities themselves circumstances
that forfundinginvolve some reasonable risk without the thejeopardizing

afterparticular Ultimately,services available to them. even Miller’s
Seals,at the andaggressive outburst Easter both Easter Seals staff the

that thatopined likely engageArea it was not Miller would inAgency
in the orsimilar behavior home environment toward Parker.

presidentof Beth the vice individualtestimony Raymond,The of and
for the evidencefamily Agency, representsservices Area the sole that a

would the ofshared residence exceed bounds reasonable risk. She testified
that aliving arrangement presentthe would risk” to Parker“significant

However, timepast aggressiondue to Miller’s and behaviors. at the the
to reside at inAgency permittedArea first Miller the Cavalli home March

2006, already there and the knew ofliving AgencyParker was Area Miller’s
Further,past history. Raymond acknowledged that even after Parker was

2006,from the ofbriefly duringremoved Cavalli residence the summer she
permitted againParker to return to the home and the residence withshare

Moreover,risk.”perceived “heightened RaymondMiller she no hasbecause
overnighttwo to share time at thepermitted occasionallythe Cavalli home
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record, Raymond’s testimony,even since the October 2006incident. On this
alone,standing carryis not sufficient to the Area burden in thisAgency’s

case.

We that the Agencyconclude Area failed as a matter of law to prove
by preponderancea of the that theevidence circumstances as ofexisting

7, 2006,November demonstrated that Parker’s decision to continue to
reside with Miller at the Cavalli home exceeded the “bounds of reasonable

autonomyrisks.” We that the of a withrecognize person developmental
See, RULES,disabilities without e.g.,is not limits. N.H. ADMIN. He-M

503.08(f) (area agency must. terminate service ifagreement “provider
chosen by actingthe individual ... is not in the best interest of the

compliance rules”); (areaindividual or in with id.applicable 503.08(g)
agency shall terminate ifagreement providerservice “is posing an imme­

anddiate threat to the or safety individual”);serious health of the RSA
However, when, here,171-A:18. as Area Agency’sthe appealed,decision is

the AAU must conduct a de reviewnovo and independently determine
Agencywhether the Area met its burden of aproving by preponderance of

the exposure particularevidence that to the issuerisk at exceeds the
“bounds of reasonable risks.” theBecause Area Agency failed to present

to carry case,sufficient evidence its of proofburden in this we reverse.

Reversed.
DugganDalianis, Hicks, JJ.,and concurred.
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