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19,FebruaryArgued: 2009
3,April 2009Opinion Issued:

Peters, P.L.L.C., R. Mortimerof ManchesterWadleigh, {Michael&Starr
petitioner.theorally),and foron the brief

on the andP.A., LaheyJ. briefLahey, {Matthewof LaconiaMatthew J.
orally), respondent.for the

(Redimix),DALIANIS, Companies, ap-Inc.petitioner,J. The Redimix
BoardCompensation AppealsHampshirea of the Newpeals decision

Lafond,(CAB) hadrespondent,in that the Brandonthe CAB ruledwhich
condition onan of ainjury aggravation pre-existingeither a new orsuffered

return to27, 2006, throughbenefits hisweeklyand was entitled toMarch
28, vacate and remand.on October 2007. Wework
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The supportsCAB found or the record the facts. Lafond hasfollowing
from painsuffered lower back since after he fell from a ladder. Since1998

2003,March he has worked for Redimix as a cement truck whichoperator,
heavy-dutyinvolves work.

Lafond received treatment for his lower back both and afterpain before
2000,his with inemployment soughtRedimix. He treatment October

2001, 2001, 2002, 2002, 2003,February September April FebruaryAugust
2003, 2004,June AugustDecember 2003 and and on each occasion was

given medicine his ofpain. X-raysfor taken his back in 20032002 and were
negative. 2005,In February again complainedLafond of lower pain.back
He complaintshad similar in FebruaryNovember 2005 and 2006. Lafond
did not miss work as a result of painthe low back he experienced
periodically Februaryfrom 1998 to 2006.

27,2006,On March while adriving truck,loadedfully cement Lafond hit
potholea with seat,such force that bodyhis lifted out theof his head hit the

and, seat,truck’s roof bodywhen his fell back to the the seat bottomed out.
He felt an inimmediate hispop painback and down his leftradiating leg.

hours,Within left feltleghis numbtingling, immediatelyand cold. Lafond
reported the incident.

reportedLafond to day,work the next placedbut was on light duty,
performing only sedentary later,dayswork. Several direction,at Redimix’s
Lafond sought medical atattention RegionLakes General Hospital where

Almeida, D.O.,Christopher examined him. Dr. Almeida’s examination
positiverevealed a sciatic Astretch. MRIlumbar showed that Lafond had

degenerative levels,disc disease at L4-5the and L5-S1 a central herniation
disc,of the L4-5 intervertebral slightlywhich impinged on the L5 nerve

sides,onroots both aand central herniation of the L5-S1 intervertebral
disc, which slightly impinged on the SIdescending nerve onroots both
sides.

Approximately 27,2006one month incident,after the March Lafond saw
Miller,Dr. Arnold who had himtreated forpreviously pain.lower back Dr.

27,2006Miller theopined that March incident had caused Lafond to suffer
ongoing radiculopathy down lefthis Dr. Millerleg. referred Lafond ato
clinic for epidural injections, which did not significantly relieve his symp-
toms. Lafond underwent physical which madetherapy, leghis back and left
feel Eventually,worse. neurosurgeon,Lafond was referred to a Anthony A.
Salerni, M.D., and, 29, 2006,who recommended on December performed,
surgery, removing Lafond’s L4-5 and L5-S1 intervertebral discs.

work,his surgery,Before Lafond toreturned performing temporary
work,alternative but suspended thirty days Maywas for in 2006 after

testing positive for cocaine. Redimix discharged Lafond for cause in
2006October after he positivetested for methadone.
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dutyto to work with2007, lightreturnDr. Salerni cleared LafondMayIn
(1) twenty-five toof more thanliftingnothe restrictions:following

(3)(2) pounds;than five noof morefrequent liftingnothirty-five pounds;
(4) thanand no more occasionalclimbing;kneeling, squatting orbending,

change positionhe able toqualification that bewith the additionaldriving
2007, a as a hazardous wastepositiontookIn Lafondat will. October

employer.anothercoordinator for
denied workers’compensation insurance carrierworkers’Redimix’s

disabilitycurrenton that hisgroundto Lafond thebenefitscompensation
2007, a27, incident. In Marchto March 2006causally related thewas not

27, 2006 incidentfound, that the Marchcontrary,officer to thehearings
of a pre-existinga or aninjury aggravationto suffer newcaused Lafond

condition, disability paymentstotaltemporaryentitled him towhich
29,2006 appealedThis was tosurgery. decisionretroactive to his December

the CABfor whichCAB, upheld rehearing,which it. Redimix movedthe
denied, appealand this followed.

law,error of ordecision absent anWe will not disturb the CAB’s
evidence, unjustit to orunless, we find beby a of thepreponderanceclear

(2009);Belair, 273, 276 RSA 541:13N.H.Appealunreasonable. 158of
(2007). thatdemonstratingof thepartyThe has the burdenappealing

Belair, 158 at 276.Appealwas N.H.CAB’s decision erroneous. of
had show thatworkers’ Lafond tocompensation,make a claim forTo out

281-A:2,employment.”in the of RSAinjurieshis arose “out of and course
2008). this, prove by preponder-the must aXI “To show claimant(Supp.

caused orprobablythat work-related activitiesance of the evidence [his]
(1996)Kehoe, 412,141 416disability.” Appeal N.H.contributed to [his] of

omitted).(quotation

claimant must bothprongs: proveThe for causation has two atest
Legal showingcausation entails alegal and medical causation. Id.causation

work-related,way while medicalinjury in somethat the claimant’s is
byinjury actuallywas caused theshowinga that therequirescausation

onlyId. the CAB’schallengesevent condition. Redimixwork-related or
thatRedimix conceded theargument,of At oralfinding legal causation.

27, inthe “straw that broke the camel’s back”March 2006 incident was
as a medical fact.causingterms of Lafond’s condition

isdegree“The defines the of exertion thatlegal causation test
omitted).Id.necessary (quotationmake the work-connected.”injuryto

employee.”health of the Id.depends upon previous“The test to used thebe
condition, byheor “must showpre-existinga claimant has a diseaseWhen

some-of that contributedemployment[his]a the evidencepreponderance
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thing bysubstantial to medical condition thatdemonstrating[his] the
presentedwork-related conditions risksgreater than those encountered in

omitted).non-employment activities.” (quotation[his] Id. and brackets
condition,When the claimant does not have a preexisting any work-related

activity injuryconnected with the ofas a matter medical fact is sufficient to
situation,show legal causation. Id. In the latter “[a]ny employment

contribution, merelyeven putting employeethe in the place where the
injury... enough”occurred is competingbecause “there is no personal risk

CompensationLarson,2to overcome.” A. Larson’s Workers’ Law
46.03[2], (2008).§ at In situation,46-7 the former “the employment must

contribute something substantial to increase the risk injury]”[of because
“it must offset the causal of personalcontribution the risk.” Id.

For aexample, suppose usual jobclaimant’s does not involvelifting, but
on one occasion she lifts a twenty pound weight job.on the Id. at 46-9.

well,Suppose, as that the lift causes the claimant to suffer a heart attack as
a Ifmedical fact. Id. pre-existing condition,the claimant had no heart then
compensation would be awarded because the employment contributed

and thesomething employee’s personal life nothingcontributed to her
If,Id.collapse. hand,on the other the claimant a pre-existinghad heart

condition, compensation would be denied legally“because the personal
causal substantial,contribution was while the employment nothingadded

—theto usual wear and of lifetear which certainly objectsincludes lifting
pounds,20weighing bags golfsuch as of clubs . . step. and ladders.” Id.

analysisThe inis similar a 46.03[5],§non-heart condition ease. Id. at
46-20;46-19 to Martin, 322, 323,see Appeal Lockheed 147 N.H. 325of

(2001)(to causation,establish legal a claimant with a pre-existing condition
of chemicalmultiple syndrome hadsensitivity to show that her working
conditions contributed something substantial to byher condition demon-

theystrating presented greater risks than inthose encountered her
activities);non-employment Appeal Dep’tN.H. Health and Humanof of

Servs., (2000)211, 212, (claimant145 N.H. 215 with attention deficit
disorder had to byestablish causationlegal that hershowing work

somethingconditions contributed substantial to her disability by demon-
they activities).strating presented greater thanrisks non-employment

The notparties do that adispute Lafond had backpre-existing condition.
Thus, to his 27,establish that employment legalwas the cause of his March

injury,2006 Lafond had to show that workinghis conditions contributed
“something tosubstantial” his condition. comparisonThe is to the normal
non-employment LARSON,life of the anyclaimant or other person. supra

46.03[2],§ at 46-7.
Redimix argues that the it analyzeCAB erred because failed to whether

employmentLafond’s contributed substantial” to“something his condition
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greater riskspresentedwork-related conditionswhether hisby examining
at Lafond141 N.H. 416.of Kehoe,Appealactivities.non-employmentthan

that the CAB failedagreeBecause weargument.to thisrespondnotdoes
and remandfinding of causationlegalvacate itsanalysis,conduct this weto

opinion.consistent with thisproceedingsfurtherfor
above, the CABhave describedanalysisin the weengageRather than

that, fact, notin relevant toanalysis wasa different causationuponfocused
both partieson remand and becausemaythis arisethis case. Because issue

briefs, it.addressit in their wediscuss

incident was a “distinctpotholetheupon whetherThe CAB focused
UnionAppealevent.” Commercialtrauma-inducingextraordinaryand of

omitted).(1995)429,Co., This construct is(quotationN.H. 432Ins. 140
pre-existingthe conditionanalysis onlya that whenappliesfrom causation

disabling). Appealand See(e.g., work-relatedcompensablewas of
681, (2000). case,In a to recover for another144 684 suchBergeron, N.H.

injurythe new was anclaimant must show that work-relatedinjury, the
Uniondisability. Appeal Commercialindependent cause of his current of

Co., requires examining whether the140N.H. at 432.To determine thisIns.
injurythe occurred.condition stabilized before newpreexistingclaimant’s

stabilized, the subsequent“thenpre-existingIf the claimant’s conditionId.
disability, inresultingan cause of thelikely independentincident moreis

preexistingto an of the conditionaggravationit is said bewhich case
hand,the Id. On the otherindependent disability.”an cause ofconstituting

not before thecondition did stabilize newpre-existingif the claimant’s
an of theinjury independentfor new to constitute causeinjury, then the

a andordinarily it must have resulted from “distinctdisability,claimant’s
omitted).extraordinary trauma-inducing (quotationevent.” Id.
because there is noapplyThis not to the instant matteranalysis did

condition waspre-existingin record that Lafond’sevidence the
(1994);623, AppealN.H. 631Appeal Briggs,See 138compensable. ofof

thatappeal144 at record on reveals Lafond’sBergeron, N.H. 684. The
condition, pain,back was neither work-relatedlowerindependent medical

disabling.nor

and remanded.Vacated

DugganBroderick, C.J., Hicks, JJ.,and and concurred.


