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(2007),rule,” §Am. 2d Review 776 which states thatAppellatesee 5 Jur.
or more issuesjury general involving“when the returns a verdict two and

issue, the verdict will notsupportedits verdict is as to at least one be
Ins.,Farm Bureau Mut. 336appeal,”reversed on Todd v. South Carolina

(S.C. Welch,472, 473-74 1985), HampshireNew has not done so. SeeS.E.2d
general128 N.H. at 537. The rule in New with toHampshire respect

are in to the havejuryverdicts is that when we doubt as whether would
committed,found as it did if the error had not been the case should be

(whereId.; Vachon,reversed. see 148 N.H. at 435 trial court’salso
jury wrongly damagesinstructions to led it to believe that it could award

verdict,juryfor lost and whereearning capacity general makingreturned
impossible jury’sit to determine whether award included suchdamage

damage award would reversed case woulddamages, be and be remanded
Here,for new trial on because tell thedamages). jurywe cannot whether

would have found the on imprisonmentdefendants liable the false claim
$500,000 alone,thatawarded for claim we reverse and remand for aand/or

Vachon,new trial on that claim. See 148 N.H. at 435.

in reversed inpart; part;Affirmed
and remanded.

DugganBroderick, C.J., Hicks, JJ.,and and concurred.
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Peters, (RobertP.L.L.C.,&Wadleigh, Starr of Manchester E. Murphy,
brief,and Gregory SargentJr. M. on the and Mr. Murphy orally), for the

petitioner.

Kelly Ayotte, attorneyA. general (.Anthony Blenkinsop,I. senior assis-
attorney general,tant on the fororally), Hampshirebrief and the New

Board of Mental Health Practice.

BRODERICK, Ed.D.,petitioner,C.J. The Laurence M. Kelly, anappeals
(Board)order of Hampshirethe New Board of Mental Health Practice

finding that he inengaged professional discipline.misconduct and imposing
We reverse.

The Board found or the supportsrecord the following Kellyfacts. Dr. has
been a licensed psychologist since 1985. He a privatehas inpractice
Manchester, consultation,he provideswhere evaluation and treatment

children,services for and He providesadolescents families. also similar
services for individuals fromsuffering substance abuse and he is employed

a psychologist byas school the Manchester School District.
This appeal arises out of a by A,consultation Dr. Kelly with Patient a

divorced father seeking overnight visitation with his minor daughter. In
2003, APatient received a requiringcourt order him to satisfy certain

“inconditions order ... to be in positiona to request the reinstatement of
overnight visitation his[with Thedaughter].” providedorder that:

[T]he Court will not aentertain request by [Patient for theA]
resumption of overnight visitation with daughter][his until he
does the following:

Complete1. a new psychological evaluation.
2. Present supporting expert testimony at a hearing respecting
overnight visitation and establish that [he] has successfully dealt
with anger and control andissues parenting theyissues as relate
to daughter].[his
3. Document completionthe successful of an individual parenting
program focusing age genderon and appropriate expectations
and related behavior.parenting

Patient A Kellyretained Dr. to help him satisfy the conditions set forth in
the order.

Dr. Kelly performed a full ofpsychological evaluation APatient in
November 2003 and completed a report.written He also had several
one-hour therapy sessions with Patient A. sessions,Before the Dr. Kelly

sawsometimes Patient A and daughterhis ininteracting waiting room,his
and he testified that he observed their torelationship be a warm and loving
one.
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courtsubsequentat thetestifyPatient AtobysubpoenaedDr. wasKelly
report,his evaluationto ofHe the substancevisitation. testifiedhearing on

permittedPatient A becourt thatto the trialin he recommendedwhich
things, reporthis madeAmong otherdaughter.with hisovernight visitation

followingthe recommendations:
anddaughter, both [fatherwith1. Increase visitation

the interaction.grow fromdaughter] would
uphis at school onpick daughtercouldfather]2. [The

Sunday6 or onher home between 7Friday and return
otherevery weekend.

betweenholiday could be worked outEvery other3.
and father.mother

two-weeksspendallowed toshould be[The father]4.
daughter every year.with hisvacation

anxi-the to deal withcounseling father][for5. Individual
counseling, parentingand issues.ety, career

to triala letter thehearing, KellyDr. submittedPrior to the visitation
A],” elaboratingaroundtestimony revolving [Patientjudge “to outline [his]

The letterin the for the recommendations.explaining, part, basisupon and
with torespectand recommendationsfollowingthe observationsincluded

visitation:
the sup-issues: all of researchParenting custody5. and

impactedchildthat mental health of the isports the
Both needadversely by parents. parentsbetweenstrife

for of the child withtogether good [Patientto work the
roles of mother androle. Theplaying increasinganA]

foressential theequally importantfather are and
healthyparenting of a child.

daughter: growBoth wouldwith6. Increase visitation
parentingThe research states thatthe interaction.from

A fatherthe on ends. canchanges for better bothpeople
love, empathycompassion throughandpatience,learn

It life thatprofound experienceis aparenting.effective
daughter forever.change [Patient A]father andcan both

passingfather with eachbeingis to a bettercommitted
yearlast and livesparentingHe a courseday. completed

he learned.thingsthe
at school ondaughterhispickup [sic]7. would[Patient A]

betweenand her her mother’s houseFriday return[] [to]
School is oftenevery7:00 other weekend.p.m.6:00 or
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the a .place pick upbest to child due to . . offeelings
safety security. supervisedand Schools are well and
comfortable for the child.

holiday8. Every other could be worked out between
mother and father. The best parenting decisions are

bymade honest and open communication between
parentmother and father. Each supportshould the

bydecisions made the other. Each side should make
compromises.

9. [Patient shouldA] be allowed two weeks vacation with
his daughter Theevery year. more normal the visitation
schedule the deeper the relationship between parent and
child. Most takefamilies vacations that last two weeks
long and specialentail experiences.times and A][Patient
would like giveto his daughter quality times and expe-
rience each summer.

Prior to the court hearing, Patient a complaintA’s ex-wife filed against
Kelly Board,Dr. with the alleging that he “outwas of line” and “unethical.”

Specifically, complainedshe that his opinion that “both [father and daugh-
would growter] from the interaction” was a statement “regarding [the

minor daughter with he has . .whom] . had contact” it[no] and that was
made without knowledge of the in family’sissues involved the visitation
dispute.

Dr. Kelly responded complaint,to the denying Inany wrongdoing. his
Board,letter to the he “Iwrote: was torequested evaluate [Patient A]...

as ofpart a Court IOrder. submitted a psychological report in compliance
awith Court Order with the Iunderstanding that would... openbe to cross

examination ... as appropriate.”deemed He further asserted that his
“piece was to evaluate[] with respect[Patient to hisA] mental health issues
and of acapability caring for minor child” and that his evaluation was “only

componentone byconsidered the Kelly explainedCourts.” Dr. hethat had
not any custody recommendations,made only recommendations regarding
visitation data,that were based upon empirical test years of clinical
experience and knowledge of Patient A. He notdid claim that he evaluated
the daughter; nor did he claim to providedhave an ofopinion the
psychological of anyonecharacteristics other than Patient A.

The Board conducted investigationan of complaintthe and issued a
report, that Dr.noting Kelly’s instatement was all-inclusive scopeits
referring to all children. The report noted that did speak“[h]e not to the
child ... or to her therapist anyor of her giverscare to obtain further

regardinginformation any specific orbenefit harm such visits would have
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as theorder to have actedconcluded that “[i]nThe reporton her.” Board’s
issues, KellyDr.parentingthe andregarding visitationexpert witness

child, caregiversher andwith thehave interviewsshould conducted
fromthat the child would benefitopinionthatandtherapist,” “[his]

of theinvestigationfurtherher father withoutvisitation withincreased
PSYCHOLOGICALby [Americanrecommendednot the actionchild was

Principles Psychologists ofand CodeofAssociation, Ethical
9.01(b).”Conduct, Standard]

the Boardinvestigation,after theHearing issuedIn its Notice of
to determined:the issues beidentified

in re-Whether, writinga recommendationby makingA.
minorPatient A and thevisitation betweengarding

inchild, in misconductKelly] professionalengaged[Dr.
(d);330-A:27,11(c) HAMP-[NEWRSAviolation of and/or
501.02(a)(1);andRules, Mhp]AdministrativeSHIRE

Psychological Association, Ethical[American
Principles Psychologists and Con-of Code of

9.01(a) (b);duct, Standard] and/orand/or
visi-Whether, regardingrecommendationsby reportingB.

by offeringA minor childPatient and thetation between
professionalincourt, Kelly] engagedintestimony [Dr.

in of same statuteviolation [themisconduct and/or
rules].

proven,are whether andany allegationsIf of aboveC. the
orsubjected to oneKelly]extent should be[Dr.to what

RSAbysanctions authorizeddisciplinarymore of the
330-A27, III.

witness, andBoard, onlyDr. the theKellythe washearingAt his before
comprised publicofto The Board wasstipulated all exhibits.parties

no aprofessionals, member wasalthoughand mental healthmembers
matter, heard and denied aa the BoardpreliminaryAspsychologist.

Kelly.for Dr.by counselpresented orallymotion to dismiss
howcross-examination, explainedDr. heKellyhisDuring direct and

inA, presentedhe the resultsof Patient and howhis evaluationconducted
attestimonyhis the visitationjudgeletter the trial andreport,his the to

field andthe the current research in hisHe for Boardhearing. identified
Heas alsoyears experience psychologist.his of clinical athirtydiscussed

A, in hison the research fieldperformedthat he Patienttestingtestified the
for his recommenda-a sufficient basisprovidedand his own clinical work

Dr.daughter. Kellyto visitation with hiswith Patient A’srespecttions
of theprofessional opinionswere notclear that his recommendationsmade
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daughter’s psychological Rather, theycharacteristics. were intended to be
in globalunderstood the sense that psychologicalsound princip[le]”“[o]n

he not amet child thatyet“ha[d] wouldn’t benefit from a father being more
Hearinginvolved.” counsel for the presentedBoard no witnesses and no

evidence as to the appropriate of forstandard care a psychologist under
Principles Psychologists Conduct,Ethical of and Code of Stan-

Psychological9.01(a) (b). Association,dards or See American Ethi-
Principles Psychologists (APAcal of and ofCode Conduct Code

CONDUCT), 9.01(a)-(b) (2002),OF Standard http://www.apa.org/ethics/at
code2002.pdf.

order,In its the Board found:

Dr. Kelly never represented ... that his or opinionsevaluations
uponwere based examinations conducted of daughter[the or her
accuratelyHe portrayedmother]. in the [report and and inletter]

testimonyhis . . that. his evaluative comments were based
exclusively on examination of Patient A. In his court testimony,
Dr. Kelly further manysubmitted that his years experience as[of]
a psychologist further opinions.substantiate his inAsked Board
testimony whether he opinionhad an to a degreereasonable of
certainty within his science of psychology as to whether the
evaluation basis,that he performed had an appropriate KellyDr.
answered hethat did.

The Board also granted Dr. Kelly’srequest for thatfindings “expressedhe
the limitation of the ofbasis his psychological report and recommendation
repeatedly throughout testimony”his and that

a colloquy[i]n between representing[Patient himselfA] the[at
visitation andhearing] [the trial judge], judgethe made clear that
the judge and the parties were aware of the limited basis of the
evaluation. judgetrial said A[The to Patient Kelly]“[Dr.that]

agivenwasn’t task inthat terms of his presenting fortestimony
you sir that he had to speak to the mother or the Guardian Ad
Litem as a condition to do I’mso. aware of that [theand so is
mother’s attorney].”

(Citations omitted.)and brackets
Nonetheless, the Board concluded Dr. Kellythat inengaged misconduct

because his letter to the trial and hisjudge evaluation report violated APA
9.01(a)Conduct, (b).CODE OF found,Standards and The Board in relevant

part that:

Kelly’sDr. five enumerated recommendations as reflected in his
Psychological Report insufficiently[were] on infor-substantiated
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Dr.foropinions psychologist.afor suchtechniquesmation and
ac-directingcommenting upon andgo beyondKelly’s opinions

KellyDr. recom-strictly of Patient A.be thosetions that would
that, “bothdaughter, opiningthevisitation withmends increased

“everythatand then assertsfrom the interaction”growwould
and father.”out between mothercould be workedholidayother

andrequire evaluation of directiona wouldrecommendationSuch
hadwhom heconcerningnot examine andKellyDr. didpersonsto

insufficient information.

outlining anticipatedjudgeto the trial hisrespect to his letterWith
“[Tjhesevisitation, the Board found:hearingat court ontestimony the

in of CODE OF[APAfor violationadequatelack basis assessmentcomments
9.01(a) (b).”CONDUCT, andStandards]

Kelly, including, among otherDr.imposed discipline uponThe Board
license, engagethat in arequiringhis herestricting professionalthings,

months, provide copythat he a ofrequiringfor twelveperiod supervisionof
mandatingand affiliates andemployersto currentthe Board’s order his

his file. Dr.part publica ofpermanentthat the order becomeBoard’s
denied. followed.appealmotion for reconsideration was ThisKelly’s

(1) denyingerred in hisarguesDr. that: the Boardappeal, KellyOn
no evidence that hehearing presentedbecause counselmotion to dismiss

(2)testimony;and the Boardadequate opinionsfor hisdid not have an basis
him at thecharges againstto ofrightviolated his be notified the

(3)the the Board failed to consider severalproceeding;commencement of
(4)discipline;in of and the Board’simpositionfactors itsmitigating

the miscon-allegedof toimposition discipline grossly disproportionatewas
authority.in ofduct and excess its

bygovernedfor the decisions is RSAOur standard of review Board’s
(2004).(2007). 330-A-.29, We to the Board’sRSA VII defer541:13 See

Manchester, 289, 292(2006),fact, Appeal 153N.H.findings Cityof see of of
law,if it is as a matter of oronlyand will its erroneouswe reverse decision

a the that its orderbyif clear of evidencepreponderancewe are satisfied
(2007).57,156 N.H. 60unjust Appeal of Lowy,was or unreasonable.

disciplinary anyforauthority hearingsThe has the to conductBoard
by practi­mental healthunprofessional or dishonorable conduct aalleged

11(c) (2004).330-A:27, The Board’s definition of whattioner. See RSA
for includesprofessional psychologistor dishonorable conduct aconstitutes

Rules,Admin.the APA Code OF Conduct. See N.H.failure to adhere to
501.02(a)(1)(“A to ethical ofprinciplesshall adhere the[psychologist]Mhp

Psychological. . . the Americanadopted bythe ... asprofession
Association.”). itsof administrativeinterpretationreview the Board’sWe
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novo, ascribing ordinary meaningsrules de the and to the words usedplain
looking regulatoryand at the scheme as a whole and not piecemeal. See

(2008).76,Morton, Although158 N.H. 78 we accord deference toAppeal of
rule, notinterpretationthe Board’s of the that deference is absolute. See id.

ifinterpretationat 78-79.We still examine its to determine it is consistent
language regulationwith the of the and with the the isregulation purpose

intended to serve. See id. at 79.
CONDUCT,first 9.01,We examine APA Code OF whichStandard

allegedconstitutes the basis for the misconduct. Standard provides:9.01

[Psychological]Bases for Assessments
(a) Psychologists base the inopinions contained their recommen-
dations, reports, statements,and diagnostic or evaluative includ-
ing testimony,forensic on information and techniques sufficient to

.findings.substantiate their . .
(b) 9.01(c),Except as noted in psychologists provide ofopinions
the psychological characteristics of only theyindividuals after
have conducted an adequateexamination of the individuals to

When,theirsupport statements or despiteconclusions. reason-
efforts,able such an examination not practical,is psychologists

document the efforts they efforts,made and the result of those
clarify probable impactthe of their limited information on the
reliability and ofvalidity their opinions, and limitappropriately
the nature and extent of their conclusions or recommenda-

. .tions. .
(c) When psychologists provideconduct a record review or

supervisionconsultation or and an individual examination is not
orwarranted fornecessary opinion,the psychologists thisexplain

theand sources of theyinformation on which based their conclu-
sions and recommendations.

us,On the record before we hold that the Board erred in its interpreta-
applicationtion and of the APA CODE OF Conduct to the circumstances of

this goalcase. One APAof the Code of is promoteConduct to “the
protectionwelfare and of the individuals and groups with whom psycholo-

Conduct,work.”gists APA Code of Preamble at 3. The APA Code of
Conduct further provides that “the anapplication of [APA Code OF

may vary dependingCONDUCT] Standard on the context” and that
psychologista has“[w]hether violated the [APA CODE OF CONDUCT]

standards does not itself .by legaldetermine whether . . consequences
Conduct,occur.” APA Code OF Introduction and 2.Applicability at

CONDUCT,In rulings regard 9.01(a),its with to APA OFCODE Standard
the Board to have concludedappears Kelly expressedthat Dr. opinions
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techniquesandupon informationwere not baseddaughterthe thatabout
ofHowever, findings factfindings. the Board’shissufficient to substantiate

about theKelly expressed opinionsthat Dr.the conclusionsupportdo not
or suchrequest requireorder did notthe trial court’sdaughter, and

opinions.
thatcomplaintthe notedinvestigationof its ofreportThe ownBoard’s

to children.referringin its allscopewas all-inclusiveKelly’sDr. statement
Kelly consistently repeatedlyandthat Dr.A of the record revealsreview

providedrecommendations he werethe oropinionsthat none ofexpressed
only within but were offeredparticular,therespect daughtermade with to

relationships generally, uponbasedparent-childto A andrespect Patient
Kelly’s psychologist-patientDr. entireexperience.clinicalyearshis of

Heby order. wasA was circumscribed courtwith Patientrelationship
undergoPatient A torequiringto with a court ordersolely complyretained

testify opinionsto about hissubpoenaeda evaluation. He waspsychological
to have withcapacityA as related to his visitationconcerning theyPatient

daughter, and at all timesHe to evaluate thedaughter. was not orderedhis
of limitationsfullythe trial were aware thejudgethe involved andparties

recommendations, in court or inthey presentedwereof his whether
orscopemisled about the basesreasonablyone could have beenwriting. No
that Dr.no evidence to showHearing presentedof counselopinions.his

than Aconcerning any individual other Patient oranKelly provided opinion
protectionwelfare and of those with whomthat his conduct undermined the

worked.he
of APA CODEthe violationruling allegedobserve that the Board’s onWe

9.01(a) Dr.CONDUCT, non-specific, stating Kelly’swas thatOF Standard
to Dr.personsevaluation of and directionrequirerecommendations “would

had informa-concerningand whom he insufficientKelly did not examine
indaughterthe father andKelly’sto Dr. observations ofregardtion.” With

room, contacts fall short of a“[S]uchthe Board stated:waitinghis
in Dr. Kelly’sbasis for the assessments embodiedprofessionally adequate

CONDUCT,OFtestimony, [APA Standards]court in violation of CODE

9.01(a) (b).” suggestsof the order that the BoardlanguageTheand
9.01(a)CONDUCT, that Dr.STANDARD to meanAPA CODE OFinterpreted

information fromgatheredhave examined or otherwiseKelly should
Itadditional, complyto with the Standard.unnamed individuals or sources

that,to inBoard these statements meanis that the intendedpossible
Patient Aaddition, opinions they pertainedDr. as toKelly’sit found that

sufficient to substantiatetechniquesinformation anduponwere not based
case,theAPA OF If this isrequired by the CODE CONDUCT.findingshis as

disagree.then we
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providesThe thorough explanationsrecord of the proceduresevaluation
KellyDr. on A significance yielded.used Patient and the the theyof results

Board,In his testimony before the Dr. howKelly explained the results were
represented in report,his his letter to the trial judge testimonyand his at
the hearing.visitation The record contains evidence about current research
in the field psychology,of which Dr. saidKelly supports his recommenda-

sum, evaluation,tions. In KellyDr. testified that the research and his own
experienceclinical aformed sufficient basis for his recommendations with

respect to Patient A’s requested reinstatement of overnight visitation.
Hearing counsel presented no evidence to show that the information and
techniques upon byrelied Dr. Kelly were insufficient to hissubstantiate
recommendations.

We now turn CONDUCT,to the Board’s application of APA CODE OF
9.01(b).Standard This Standard ifapplies only Kelly providedDr. an

of aopinion psychological ofcharacteristic an individual other than Patient
CONDUCT, 9.01(b).A. See APA CODE OF Standard The Board’s own report

of its initial ofinvestigation the complaint as well as several of the Board’s
findings stated opinions A,that his were tolimited Patient and that
references theto child were intended in the global sense that children

frombenefit anhaving involvedfather. Assuming, without that thedeciding,
Board could reasonably have found that the recommendation to “[i]ncrease
visitation with daughter,” and the statement that “both would grow from

interaction,”the did in fact provide an asopinion to the thedaughter,
rulingBoard’s failed to address how this recommendation constituted an
ofopinion a psychological characteristic of the daughter such that an

examination daughterof the requiredwould be pursuant to the APA CODE
of Conduct. See id.

agree Grimm,We with the State that 42,Petition 138 N.H. 55of
(1993), 934,and Appeal Beyer, 122 (1982),N.H. provide939-40 thatof
expert testimony not necessaryis in all cases to establish a ofviolation the
applicable of However,standard care. New HAMPSHIRE ADMINISTRATIVE

206.10(a)Rules, Mhp still mandates that the of proofburden for estab­
Dr.lishing Kelly’s alleged misconduct rests with hearing counsel: “The

party asserting the ofaffirmative a proposition shall have the burden of
the truthproving byof that proposition a preponderance of the evidence.”

We conclude that hearing counsel failed to thatcarry burden.
Having determined that the erroneouslyBoard Dr. Kelly engagedfound

misconduct,in professional we need not parties’address the remaining
arguments.

Reversed.
DugganDalianis, Hicks, JJ.,and concurred.


