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employees paid employer’sto cover the share of the contribution to the
retired,retirement system. As to the four hadteachers who the board

waived ofrecoupment the benefits by during yearsreceived them the that
the NHRS was unaware of the section payments.9.9 The board declined to
refund teachers,retirement contributions to the four retired because

[t]he have all pension[teachers] received benefits that did notthey
earn artificiallybased on compensation figures.inflated earnable
The have received[teachers] total excess that are 10benefits
times the amount of their total excess [teach-contributions. The

anyhave had moneyers] collected from them in error toreturned
inthem the form of excess pension Theybenefits. would be

unjustly enriched if their contributions were returned to them
again.

We cannot conclude that inthe board decidingso “arrived at a conclusion
which cannot legally made,or reasonably be or abused its discretion or

arbitrarily,acted unreasonably, capriciously.”or Bailey,Petition 146of
Rather,N.H. at 198. the board inhas acted furtherance of its “fiduciary

obligation manageto the forNHRS the benefit of its members and
beneficiaries” in accordance with the statute. Barney,Petition 142 N.H.of

(brackets798, (1998) omitted).802

Affirmed.
DugganDalianis, Hicks, JJ.,and concurred.
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(J. Harvey on theP.A., Campbellof ManchesterMahoney,&Harvey
orally), petitioner.and for thebrief

(RichardPeters, andP.L.L.C., Thomerof Manchester&Wadleigh, Starr
orally), for thebrief, Mr. ThomerSargent on the andGregory M.

respondent.

Aube,N. chal­ÜALIANIS, respondent, Raymondtheappeal,In thisJ.
M.)(Geiger, andby a Marital Masteran order recommendedlenges

J.) him to the(O’Neill, required paythatby Superiorthe Courtapproved
thatAube, value of the survivor benefitMonique D. one-half thepetitioner,

and awarded herthe divorce decreeparties’was to receive undershe
2008); RSA(Supp.RSA 336:1statutory interest. Seepost-judgment

(2001).Co., 35, 39146 He also524:l-a, (2007); v. N & L.Dev. N.H.:l-b Nault
alimony.reduce Wefailure address his motion tothe trial court’s tocontests

affirm.
inwere marriedpartiesfacts. ThefollowingThe record thesupports

from his formerpensionand receives arespondent1960. The is retired
married, to survivorpetitioner’s righttheemployer. partiesWhile the were

pensionunder this was waived.benefits
finalparties’in The 2005 divorcefiled for divorce 2003.petitionerThe

and re-pension between themrespondent’s equallydivided thedecree
beneficiary” of thisparty“name the other as the survivorthem toquired

time, priorthe waiverpartyAt the neither rememberedretirement asset.
the finalrespondent appealedto Thepetitioner’s right survivor benefits.of

2006,and, we affirmed it.in Novemberdecree
2007, alimonyin due tomoved for reductionApril respondentIn the

mistake, monthlyhis incomethat the court miscalculatedarguingmutual
monthlythat hisit The assertedalimony respondentwhen set the amount.

less than themilitary disability pensionfrom his was $135.00income
alimonyto reduce hisby He the courtamount found the court. asked

($67.50) the incomeparties’amount “so thatby one-half of thisobligation
them.”fairly equallyremains divided between

asserting partythat the other was slowcontemptforpartiesBoth moved
taken thatdecree had actionsof the finalimplementing portionsin and/or

2007,In the trialof decree. Novemberspiritwith the thewere inconsistent
Although theoutstandingon and other motions.hearingcourt held a these

thein it ruled that as ofcontempt,neither waspartycourt found that
27, 2006, thedecree, respondentthe owedtheir Novembereffective date of
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foundThe court$276,114.43 their settlement.part propertyas ofpetitioner
accruedstatutory interesta and thatjudgmentamount becamethat this

thereafter.
argumentheardthe the courtparties,ofAdditionally, by agreement

thatThe court was informedbenefit.the survivorpetitioner’srelative to
pensionto have hishad electedmarriage, respondentthe theduring

the Thepetitioner.benefit towith no survivoruponterminate his death
consent. Thepetitioner’sdone with thethat this wascourt assumed

decree, she wasthat, the divorceparties’topetitioner argued pursuant
$19,400.00 to her forannuity compensateto fund anto an award ofentitled

the decree buthave received underlack benefits that she wouldthe of death
that the decreeagreedelections. The trial courtpriorthe respondent’sfor

that, inthe survivor benefit. The court ruledentitled her to the value of
to the waiver of theagreedmust havepartiesof the facts that bothlight

that this waiver benefited them bothsurvivor benefit andpetitioner’s
respondentit allowed the to receivemarriageand after the becauseduring

benefit, responsiblebe for half the valuepartya each wouldhigher pension
motion for reducedrespect respondent’sthe With to theof survivor benefit.

alimony obligation.the court declined to reduce hisalimony,
(1)it: theThe that the trial court erred when awardedrespondent argues

(2)interest; himstatutory required pay petitionerto the one-halfpetitioner
entitled under the divorcethe value of the survivor benefit to which she was

(3)decree; by to reduceand declined to address the issue raised his motion
in turn.alimony. argumentWe address each

findings rulingsIn divorce we will sustain the and of theproceedings,
inthey lacking support bytrial court unless are evidential or are tainted

(2002).Letendre, 31,N.H.error of law. In the Matter & 149 34of Letendre

Post-JudgmentI. Interest AwardStatutory

awarding petitioner statutoryThe first contends that therespondent
In the Matterpost-judgment Nyhaninterest was error under andof

(2002).768,147N.H. 771 In the husband the trialNyhan, Nyhan, appealed
Nyhan,various motions. 147 N.H. at 768-69.rulings upon post-trialcourt’s

motion,As a of one the trial court amended the parties’result such
statutorysettlement to award the wife interest on certain assetsproperty

indelay ruling uponto RSA 336:1 of the court thepursuant “[b]ecause
parties’motion for reconsideration” of the final divorce decree.[husband’s]

thepurpose “compensateId. at 769. The trial court’s stated was to [wife]
todelay propertythe in the distribution of the marital dueunexpectedfor

delaythe for further due topost-divorce potentialdecree motions and
this interestchallengedreview.” Id. at 769-70. The husbandappellate

award. Id. at 769.



462

awardingWe ruled that the wife statutory interest was error because
inany increase the value of a marital asset because of its time value was

subjectitself a marital asset equitableto distribution under RSA 458:16-a
(2004). observed,danger,Id. at 771. The we was that the time“[i]f value of

for,money is unaccounted an otherwise equitable distribution of an asset
may be rendered ainequitable delayeddue to overpayment significanta

We, therefore,amount of time.” Id. that trialrecognized courts have the
inherent discretion to take the time value of money into account when
equitably dividing assets under RSA 458:16-a. TheyId. can do bythis
providing for during delayinterest the or by dividing the award on a
percentage basis as of the paymentdate is tendered. AId. trial court faced
with such a maysituation amend the property distribution to account for
the time moneyvalue of due delay.to Id. at 772. A not,trial court may
however, apply statutory interest under RSA 336:1 because this kind of

imposedinterest is without considering equitiesthe involved.Id. at 771-72.
“As the actual increase of a is,marital asset due itself,to its time value an
asset subject equitable distribution,to any award of interest must comply

Thus,with RSA 458:16-a.”Id. at 771. we vacated the trial court’s award of
interest, and remanded for an evidentiary hearing to determine whether
imposing interest and, so,would be ifwarranted what would be a fair rate
“to equitableachieve an distribution of the marital assets.” Id. at 772.

Nyhan distinguishableis from the instant case. At issue in Nyhan was an
interest, here,award of pre-judgment whereas the award at issue is of

post-judgment interest. Whereas the property division in Nyhan was not
yet final because the appeal process had not been completed when the trial
court interest,awarded the wife the property distribution here became final

2006,in yeara before the trial court awarded the petitioner interest. The
question us, therefore,threshold before is whether a property division that

has become final “judgment”is a to which statutory post-judgment interest
may apply. We conclude that it is.

This is an issue of impression.first The majority of courts in other
jurisdictions that have considered this issue have concluded that money
judgments enrolled as a result of an equitable distribution award are
judgments for the purpose of awarding statutory post-judgment interest.

298, (IdahoSee v.Swope Swope, 1992) (wife834 P.2d 303-04 entitled to
statutory interest on income earned by bond awarded to her in original
decree; cash payment was money due on a judgment); In re Marriage of
Carrier, 657, (Ill.659, Ct.) (trial773 N.E.2d 663-64 App. court did not
improperly exercise discretion to award wife post-judgment interest on
amount divorce decree entitled her to receive from husband’s individual

account), denied, (Ill.retirement appeal 2002);787 N.E.2d 155 Hoskins v.
Hoskins, 733, 2000)15 S.W.3d (Ky.735 Ct. App. (provision in property
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$7,500to wife withinpayhusbandrequiringand divorce decreesettlement
whenjudgmentenforceableagreementdate of becameyearsthree from

statutory post-judgmenttoentitling wifedelinquent,becamepayment
court determines that suchdecree unless trialoriginalinterest from date of

1125, 1132-33Coutant, 587A.2dCoutant v.inequitable);an award would be
1991) (counsel in(Md. monetary judgmenttofee reducedSpec. App.Ct.

statutory post-­the ofjudgment purposesa for1985 divorce decree was
(Mass.Karellas, 102,interest); 766 N.E.2d 103-05Karellas v.judgment

$100,000Ct.) (1996 waspayhusband to wifeorderingdivorce decreeApp.
the date ofwhich bore interest frompayment money,a for the ofjudgment

(Mass.full), denied, 772in review N.E.2d 588entry paidits until it was
(Minn. 1986) (wife883,2002); App.888 Ct.Riley Riley,v. 385 N.W.2d

requiredon sum husband wasstatutory post-judgmententitled to interest
yearnot her until onepayher under divorce decree where he didpayto

Gibson, 629, 630,final); 671 P.2dMarriagebecame In reafter decree of
1983) (wife(Mont. statutoryto interest onpost-judgment632-33 entitled

to her under divorcepayment obligated paysum cash husband waslump
(Neb. 1999)904, 906,decree); Gallner, 907-09v. 595 N.W.2dGallner

(husband interest back tostatutory post-judgment datingowed wife
sum,him to her arequired pay lump1994 decree where decreeoriginal

in wife’s Dick v.appellate following appeal);which court increased 1996
(N.D. 1989)Dick, (statutory post-judgment applied557 interest434 N.W.2d

decree); v.lump payment required Lipskyto sum cash under divorce
2000) (trial427, providentlyDiv. courtLipsky, (App.715 N.Y.S.2d 429-30

statutory post-judgmentdiscretion in interest onawardingexercised its
wife); Rizzen v. 665lump required pay Spaman,sum husband was to

(Ohio 1995)283, App. (post-judgmentN.E.2d 293 Ct. interest statute
decrees),applies obligations arising discretionary appealto out of divorce

(Ohioallowed, 1996); 714,Casey Casey,1286 v. 428 S.E.2dnot 659 N.E.2d
1993) (trial(S.C. statutoryit that715 court erred when determined

equitable moneyinterest did not to distributionpost-judgment apply
W2008-00015-COA-R3-CV,awards); Martin, 2009 WLMartin v. No.

(Tenn. 2009) (cash24, in454009, *11 awards divorce casesApp.at Ct. Feb.
interest);money subject statutory post-judgmentare to rate ofjudgments

(Va. 2002) (statute917,Shakelford, App.v. 571 S.E.2d 922 Ct.Shakelford
inapplies monetaryto awards divorceregarding post-judgment interest

eases, shall for suchjudgment providehowever statute itself states that
otherwise);court orders otherwise and here court orderedinterest unless

1995)(W.224, 228-29Summers, (post-judgmentVa.v. 465 S.E.2dSummers
decree should be awarded unlesslumpinterest on sum award under divorce

532,§2d atSeparation24 Am. Divorce andspecial hardship proven); Jur.
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(2008)736 (noting spousethat to whom cash is awarded in property division
or settlement “is entitled to interest at the statutory rate until the payment

made”).is

in jurisdictionsCourts other have reasoned that a propertyfinal
division is a to“judgment” which statutory post-judgment interest applies
because there “nois reason to distinguish an award of inmoney a
dissolution judgmentsaction from recoveryfor the of inmoney typesother

888;of Riley,cases.” 385 N.W.2d at Casey,see 428 S.E.2d at 716. As one
court explained:has

Clearly, the wife was deprived of the use of the money owed to her
and the husband benefited from retaining the money for his own
purposes, just as with any other money judgment where one party
fails to asatisfy judgment owed to another. An amount moneyof

representdetermined to an equitable division in 1983 would not
constitute the same division if payable and, therefore,in 1988
would no longer equitablebe without impositionthe post-of
judgment interest to compensate for the indecrease value of the

Moreover,award. allowing the enforcing court to reduce the
amount of interest which normallywould accrue on the judgment
would effectively be a modification of the equitable distribution
award which is not permitted. The running of post-judgment
interest further encourages judgment paydebtors to judgments
promptly. We can discern no reason to remove this incentive for
domestic judgment debtors.

(citation omitted).Casey, 428 S.E.2d at 716 We find this reasoning
persuasive and hold that a property division set forth in a divorce decree

proceededthat has to final judgment is a “judgment” subject to statutory
post-judgment interest.

supportTo his assertion that the final decree here was not a “judgment”
for purposesthe of statutory interest,post-judgment the respondent
mistakenly relies upon 783,v. Avery, (1980),120 N.H. 785-86 andGriffin

Mahon,McCrady 762, (1977).v. 117 N.H. 763 In Griffin, the issue was
whether past-due child support “judgments”installments were within the

(1997).meaning of RSA 508:5 Griffin, 120 N.H. at 785.We concluded that
they were not “judgments” until they were reduced to final judgment aby
court. Id. at 786. theyBecause were not “judgments” within the ofmeaning

508:5,RSA we held that the trial court byerred applying the statute of
limitations for judgments to the mother’s cause of action against the father
to unpaidrecover child support Havinginstallments. Id. concluded that
each installment supportof child did not become a judgment when it fell
due, we held that the mother was not automatically entitled to interest on
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observed, dicta,763, in thatN.H. at weMcCrady,In 117arrearages.the Id.
todid not amountsupportand childalimonyinstallments ofpast-due

after accrual.judgmentuntil reduced tojudgments
however,law, weretheyaslonger goodare noMcCradyandGriffin

(2004)458:17, (repealedVIIenacted RSAlegislaturedecided before the
2008)),461-A:14, “[a]llunder which(Supp.RSA VIand reenacted as

chapterunder thisby the courtordered or administeredsupport payments
In the Matterpayable.”when due and Seejudgmentsshall be deemed of

(2005).Moreover,775, the instantGiacomini, 777151 N.H.Giacomini &
Wepayments.not installmentlump payment,matter involves a sum

owed under a finalpast-duea installmentopinionno as to whetherexpress
due and Seejudgment payable.a whendistribution becomesproperty

Annotation, Award Interest onSeparation:andDivorce of Deferred
Distribution, 10 A.L.R.5TH 191Marital AssetPaymentsInstallment of

2004)(Alaska147, 156 installment(1993); Cline, (past duev. 90 P.3dCline
payablewhen due andjudgmentdivision becamerequired propertyunder

v.Morganmust be accordimposed);which interestupon post-judgment
(Ala. 1983), denied,297, cert. 445 So. 2dApp.445 2d 299 Civ.Morgan, So.

(Tex.(Ala. 1984). Garza, 924, 930185S.W.3dBut see de la Garza v.de la300
2006) judgment uponnot become which(past due installment didApp.Ct.

portionuntil to have of decreeimposed soughtinterest could be wife
$10,000 to aher in three installments reducedpayhusband torequiring

judgment).
ofjurisdictions disagreein as to whether awardsAlthough courts other

mandatoryin eases are or discre-statutory post-judgment interest divorce
Martin, 454009, *11 on(statutory2009 at interesttionary, compare WL

decrees, isincluding resultingthose from divorcemoney judgments,
(wifeHoskins, statutorywith 15 S.W.3d at 735 entitled tomandatory),
inequitable),unless award would be we need notpost-judgment interest

that such awards areparty arguesdecide this issue because neither
inawarding post-judgmentthat interest amandatory. parties agreeBoth

court,the sound discretion of the and we will sodivorce case rests within
Giacomini, 777;But see 151N.H. atpurposes appeal.assume for the of this

(2004).Governor, 608,v. 151 N.H. 610-11Starr
exercised itsunsustainablyThe contends that the trial courtrespondent

thedelayed paymentit was the who ofpetitionerdiscretion because
in year,But her to earlier thejudgment. accept partial paymentfor refusal

him,to meet with hefailure to certain documentation and refusalprovide
delayed. Althoughthat not have been there waspaymentasserts would

evidence, on such issues asjudgmentwe defer to the trial court’sconflicting
witnesses,credibilityin the oftestimony, measuringconflicts theresolving

Sullivan,evidence. v. 149weight givenand the to be Cookdetermining



466

774, (2003). inaccept reject,fact or in ormayN.H. 780 The finder whole
the is nottestimony any party, requiredof witness or and to believepart,

(1989).415,Brent v. 132 N.H.Paquette,even uncontroverted evidence. 418
compelledtrial court on the before it to theThe was not record find that

for the topetitioner responsible respondent’s pay judgment.was failure the
the thatrespondentTo extent that the contends the post-judgment

Here,disagree. year,interest award was we for more than ainequitable,
$276,114.43 bythe therespondent deprived petitionerthe of awarded her

saycourt intrial the divorce decree. We cannot as a matter of thatlaw
awarding petitioner statutorythe interest on waspost-judgment this sum
inequitable.

II. DistributionPropertyModification of

respondent arguesThe next that the trial erred when it requiredcourt
pay petitionerhim to the one-half the value of the survivor benefit to which

she was entitled under the divorce by doing,decree. He contends that so
trial court the parties’the modified settlement theproperty absent

fraud, influence, deceit,requisite finding of undue ormisrepresentation
(1999).Sommers, 686,mutual mistake. Sommers v. N.H. The143 689

trialpetitioner agrees parties’that the court modified the property
settlement, uponbut that it did so an ofimplied findingcontends based

mistake.mutual
parties otherwise, assume,Because the not wearguedo without decid-

thating, the trial court modified the property distribution. We review the
modifytrial court’s decision a propertyto division under our unsustainable

Bonneville, 435,ofexercise discretion standard. See Bonneville v. 142N.H.
(1997); 295, (2001)Lambert,437-38 State v. 147 N.H. 296 (explainingcf.

standard).unsustainable exercise of discretion We will trialuphold the
court’s decision byunless the record does not it or it issupport tainted

Bonneville, Lambert,of 142 437;error law.See N.H. at 296.147 N.H. atcf.

We find no error in the trial to make explicit findingcourt’s failure an
mutualof mistake. must assume that court subsidiary‘We the trial made

findings necessary generalto its In the &support ruling.” Matter of Kosek
(2005).Kosek, 722,151 N.H. 725

respondentThe that ifimplies even the trial court found “mutual
mistake,” it to justify modifying parties’was insufficient the Hedecree.

not, however, whydoes the mistake at was weexplain issue insufficient and
decline to itspeculate mighthow be insufficient. We conclude that the
respondent developed argument sufficientlyhas not this to warrant our

(2008).698,See In the 157Saleskyreview. Matter & N.H. 709Salesky,of
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one-halfpayhim toobligatingthatthe assertsAlternatively, respondent
thatcannot concludeinequitable. Wethe benefit wasthe value of survivor

of theof the valuefor one-halfresponsibleeach to berequiring party
Accordingly,a matter of law.inequitablewas assurvivor benefitpetitioner’s

paytorespondenttherequiredecision tothe trial court’supholdwe
decreeto which the divorcethe survivor benefitone-half the value of

petitioner.entitled the

AlimonyReducedIII. Motion for

ittrial court erred becausethat theFinally, respondent arguesthe
in for reducedhe raised his motionspecificto consider the issuedeclined

not this assertion.appeal supportThe record submitted on doesalimony.
from thatorder, the trial court discussed a different issueIn its narrative
The trialalimony.raised in his motion for reducedrespondentwhich the

bealimony obligationthe shouldrespondent’scourt discussed whether
to for a survivorper payit would cost him monthreduced because $37.00

contrast, the issuemilitary pension. Byfor the under hispetitionerbenefit
alimony obligationin whether hisrespondent’sthe motion concerned

benefit isdisabilityto reflect the fact that his veteran’sshould be reduced
broughtThe respondentless month than the court had found.per$135.00

reconsideration,in motion for which thethis to the trial court’s attention his
record, the trialtrial this we cannot conclude thatuponcourt denied. Based

alimonycourt the he raised in his motion for reduced andoverlooked issue
inreiterated his motion to reconsider.

Affirmed.

DugganBroderick, C.J., Hicks, JJ.,and and concurred.
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