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be in thisrequired ease. We have consistently jurisdictionalheld that a time
limit that has complied requiresnot been with dismissal of the underlying
petition such“unless noncompliance delayis the result of a caused or
requested by the [prejudiced inparty], which case he will be deemed to
have the 646;waived time limits.” 152McCarthy, N.H. at see also Russell
C., Therefore,120 N.H. at 268. to the extent the defendant has caused a
delay, the ofperiod that delay may not be counted against the statutory

See,time (2008)period. e.g., Brown, 555, (inState v. 157 N.H. 563-64
AgreementInterstate on Detainers Act proceeding, indelays bringing

bydefendant to trial caused his requests are not counted toward the time
limit); Allen, (2003)(inv. 290, 294State 150 N.H. speedy analysis,trial “we
initially anydiscount delays that were prompted by the defendant because
he cannot advantage occasioned”).take of delay that he has

Here, the record demonstrates that the defendant atcaused least
some indelay the initial probabledetermination of cause by filing a
substantive motion in However,that regard. the extent of delay,this and
whether anythere were additional delays, is unclear. We therefore remand
for further proceedings consistent opinion.with this

Vacated and remanded.

Broderick, C.J., and Hicks, JJ.,Dalianis and concurred.
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orally,Concord, brief andattorney, bystaffAllmendinger, ofJames F.
Hampshire.NEA-Newpetitioner,for the

orally), forthe brief andFoleyT. onofOffice, {PeterLaw ConcordFoley
respondent.the

Head, attorneyassociateattorney W.generalKelly Ayotte, {RichardA.
State,brief), curiae.the as amicusthe forongeneral,

certiorari, Farmingtonthea writ ofBRODERICK, In this forpetitionC.J.
seeks review of aAssociation, Hampshire (petitioner),NEA-NewTeachers

(board) respondent Hampshireof the Newof Board of Trusteestheruling
(NHRS) eightmade to retiredpaymentscertainthatSystemRetirement

district)(schoolDistrictFarmington Schoolbyteachers theschoolpublic
calculating retirementpurposes ofcompensation”“earnable forwere not

We affirm.benefits.

I

2005, petitioner,the whichin Between 1996anddispute.The facts are not
teachers, bargaininginto a of collectiveeight entered seriesrepresents the

agreementsof containeddistrict. Each thesethe schoolagreements with
9.9)(sectionIX, that provided:Article Section 9.9

may, uponthe of 55 notifica-agewho reachedprofessionalA has
year,15 the next schoolAugustoffice forbytion to the business

they salary.ifcounted as werefringeelect to have benefitshis/her
thereimbursingfor the district forresponsibleThe ismember

tax, retire-securitysocial stateshare of the increaseddistrict’s
member mustment, like, additional monies. Theand the on these

planin the dental forplanthe health care andmembershipretain
year.the school

fifty.agethe was lowered toagreementIn the 2002-2005
with the school district under thisAll filed an electioneight teachers

healthemployer-providedof each teacher’sand the amountprovision
paycheck.to each teacher’s The teacherspremium was addedinsurance

inmoney. bi-weeklyEither or aincome on the additionalfederal taxpaid
to theyear, paideach teacher back schoolsum at the end of thelump

andemployerinsurance both thepremium,the cost of the healthdistrict
taxes, and the andemployerFICA and Medicaidshare ofemployee

premiumto the medicalcontributions to the NHRS attributableemployee
amount.

a formerin October 2003 whenaware of section 9.9The NHRS became
itsinquiredto and aboutcopysent a the NHRSemployeedistrictschool
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legality. After investigation, the NHRS concluded that section 9.9 did not
(2001 2008).comply chapterwith RSA 100-A & TheSupp. NHRS subse-

quently provided eightthe teachers with a “Notice of Earnable Compen-
sation, Contribution and Adjustment,”Pension advising them that the
payments at issue did not qualify as “earnable compensation” and that
adjustments had been made to their NHRS records. See N.H. ADMIN.
Rules, Ret 304.

The petitioner appealed this decision to the board and a three-day
hearingadministrative was held before a hearings hearingsexaminer. The

examiner recommended that the board “uphold the NHRS administrative
staffs decision certain paymentsthat to teachers in Farmington that were
treated ‘as if they salary’were are not earnable compensation and direct
the staff to seek ofrecoupment the amounts overpaid to the members.” The
board theapproved hearings recommendations,examiner’s but waived

ofrecoupment the retirement allowance payments made to four of the
teachers alreadywho had petitionretired. This for a writ of certiorari
followed.

(1)petitionerThe raises three issues: whether the NHRS was unreason-
able in concluding that the negotiated agreement to have health insurance
benefits if theycounted “as were salary” does not fall statutoryunder the
definition of (2)“earnable compensation” pursuant 100-A-.1,XVII;to RSA
whether it anwas unsustainable ofexercise discretion for the NHRS not to
promulgate an clarifyamended rule to requirementsthe under the

ofdefinition earnable compensation and then apply the amended rule
(3)prospectively; and whether the unjustNHRS was and inunreasonable

denying any further relief to petitioners.the
“Our standard of review is whether the board illegallyacted respectwith
jurisdiction,to authority law,or observance of the whereby it arrived at a

conclusion which legallycannot or reasonably made,be or abused its
discretion or acted arbitrarily, unreasonably, or capriciously.” Petition of

197, (2001) omitted).146Bailey, N.H. 198 (quotation

II

NHRS,Under the one of the benefits each eligible retiree receives is
a fixed annual “retirement allowance.”RSA 100-A:5.The dollar ofamount
a retired member’s service retirement allowance is tied to his or her
“average final compensation.” 100-A:5,RSA I. A member’s final“average
compensation” is equal to the “average compensation”earnable in the
member’s highest yearsthree earning of NHRS creditable service. RSA
100-A-.1, DuringXVIII. the ofperiod time relevant to this appeal, “earnable
compensation” was defined in pertinent as:part
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pay,overtimeplus anypaidof compensationratefull base[T]he
pay,or costseverancepay, longevitysickpay,vacationholiday and

and instruc-bonus, for extracurricularpayliving additionalof
duty, and otherspecialorfor other extraortional activities

plus the fairtheby employer,to memberpaid thecompensation
livingorsuch as mealscompensationof non-cashmarket value

income tax.subject to federalifquarters

RULES,(2001) (amended 2008); RetN.H. Admin.see100-A-.1,XVIIRSA
304.02(a).

which is astatutory interpretation,requirespetitionof thisResolution
Director, N.H. Div.Hudson v.review de novo.of law that wequestion of

(2007). of the197, are the final arbiterVehicles, 198 “We155 N.H.Motor
in of a statute consideredthe wordsexpressedaslegislatureof theintent

Adjustment,Bd.ZoningEffinghamv. Townwhole.” McDonaldas a ofof
omitted). the(2005) examining“When171, (quotationN.H. 174152

ordinary meaning to thestatute, plain andwe ascribe theof alanguage
(2008).477, 483157 N.H. “WeHampstead,Bennett v. Townwords used.” of

not considerthe as written and willlegislative intent from statuteinterpret
language legislaturethat thehave said or addlegislature mightthewhat

ofa in the context the overallinterpretto statutenot see fit include. Wedid
(citation omitted).and not in isolation.” Id.statutory scheme

under section 9.9 fallpaymentstheargues salarythatpetitionerThe
100-A:1, phrasethe “earnableXVII becauselanguagethe of RSAwithin

paidcompensationin it includes “otheris broad” that“verycompensation”
believe, however, “compensation”thatWeby employer.”to member thethe

of aequivalentof the cashpaymentincludethe statute does notunder
termsemployer.to the Under themust then be returnedbenefit thatfringe

payofincrease the amount9.9, agreedthe school district toof section
“countedhealth insurance benefitsby havingto the teachers theircredited

return, to retain theiragreedin the teachersthey salary”as if were and
plan subsequentlyhealth and toin the district’smemberships school

pay.amount the increaseddistrict for the total ofreimburse the school
rather,but,salary simplyThus, anynot receive additionalthe teachers did

to enhance theirthey salary,werefringetheir counted ashad benefits if
retirement pensions.

any actual9.9, not receivethe teachers didPursuant to section
Rather, an increase inthey receivedcompensation.in theirincrease annual

agreementtheirbi-weekly uponconditionedpaychecksof theirthe amount
of theby the endamounts to the school districtto the additionalrepay

anyto of thekeepnot authorizedthe teachers wereschool Becauseyear.
payments do notamounts, the reimbursedwe conclude thatadditional
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“earnable under Ascompensation” chapterconstitute RSA 100-A. the
found,hearings treatment,examiner “After the of aelection section 9.9

to numbersalary appearedmember’s increase because the on the face of
However,the and on thepaycheck up. money paidW2 went that was never

to the member in keep spendthe sense that the member could it and it
however he or All ofpleased. apparent payshe the toincrease had be

reasons,returned to the Farmington School District.” For these we hold
that the inemployedmechanism section 9.9 does not fall theunder
statutory 100-A:1,definition of “earnable tocompensation” pursuant RSA
XVII, and that “other compensation paid byto the member the employer”
does not employer-providedinclude health insurance premiums for which
the mustemployee reimburse the employer.

Ill

The petitioner argues that pursuant to Milette v. N.H. Retirement
(1996),System, 141 N.H. 342 maythe NHRS not exclude the section 9.9

payments from earnable compensation without a properly promulgated
Milette,Inrule. the petitioner was entitled to payseverance upon her

retirement, but the amount was not actually paid to her until a year after
she retired. After petitionerthe retired and her payseverance was not

year,received for one the NHRS calculated her retirement award without
including her severance inpay calculation,the resulting in an award
substantially less than the petitioner expected. The board determined that
the requiredstatute payment of severance at termination or else it could
not inbe included the calculation of benefits. The issue before us was
whether petitioner’sthe severance pay should be inincluded her “earnable
compensation” herfor last year of service pursuant 100-A:l,to RSA XVII.
Milette, 141 N.H. at 343-44.

We held that the statute contained “no reference to any requirement that
the employee’s severance pay paid termination,’be ‘at or by any other
deadline, in order to be inincluded the ofcalculation employee’sthe
retirement benefits.” Id. at 345. Accordingly, because there was no time
frame set forth in the statute for paymentactual of such thepay, calculation
of retirement benefits should take into account any severance pay whether
received at orretirement some later date. The arguedboard that New
Hampshire Rules, 310.03(b),Administrative Ret which requires the
board to inconsider its calculations paidseverance separation“after from
service” should be understood as requiring severance topay paidbe within
the “customary and usual” time frame in order to inbe included the

ofcalculation retirement benefits. We concluded that in the“[n]othing plain
oflanguage the rule adistinguishes delay of several weeks a delayfrom of

one inyear the actual ofpayment pay.”severance Id. at 346. While we



458

ruleof its own whereinterpretationan agency’sdeference to“would accord
rule,” would notinconsistency in the weorambiguitythere was some
— properlywithoutrequirementsor delete“to addagencyanpermit

— ‘inter-ofthrough expedientthe mererulean amendedpromulgating
its face.” Id. at 346-47.unambiguousand onrule that is clearapreting’

nothingthere isargue that becauseuponrelies Milette topetitionerThe
thethe made topaymentsstatute to limit or excludeon the face of the

9.9, may interpretnot the statuteto the NHRSpursuantteachers section
an amendedpromulgatingpayments properlyto such “withoutexclude

above, we affirm the board’s determinationAs discusseddisagree.rule.” We
ascompensation”as “earnablepayments qualifydo notthat the section 9.9

determination,100-A:1, themakingIn thisis used in RSA XVII.the term
in languagecontained therequirements plainordid not add deleteboard

therequire promul-that does notBecause we hold Miletteof the statute.
we need not addresspresented,rule the circumstancesof a undergation

of anretrospective applicationthearguments againstthe petitioner’s
amended rule.

can charac-that section 9.9 bedisagree petitionerwith thelikewiseWe
salary payments arebuy-back wherebyan provisionterized as insurance

Dept.Hitchcock v. St.coverage.in lieu of health insurance See Wash.made
1984).(Wash. alreadyThe school districtSys., App.692 P.2d 834 Ct.Retire.

#4234, whobuy-back any employeeforseparate provision, Policyaoffers
buy-backa thecoverage spouse’s plan. policy,under Underelects insurance

dental insuranceelects not to receive medical andany whoemployee
twenty ofequivalent percenta tothe district receives sumthrough school

pay employee’sotherwise for thatthe the district wouldpremiumtotal
to the DistrictpolicyThe is “intended relievecoverage.health insurance

anprovidingat the same timepaying unnecessary premiumsfrom while
may pay-use theseemployee.” employeeincentive to the Theattractive

9.9,contrast, theor In under sectionany wayments in he she chooses.
and were notnot their health insurance benefitsgive upteachers did

Rather, to retaintheyloss. were mandated“compensated” anyfor such
thehealth and to reimburse schoolmembership planin the school district’s

of the additional monies received.district for the full amount

IV

inunjust unreasonableis whether the NHRS was andThe final issue
Specifically, petitionerthefurther relief’ to the teachers.denying “any

theyfor the contributionsthe teachers should be reimbursedargues that
system.the retirementmade to

to theappealwho had not retired before theto the four teachersAs
themoneythe amount ofboard, reimbursed the school districtthe NHRS
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employees paid employer’sto cover the share of the contribution to the
retired,retirement system. As to the four hadteachers who the board

waived ofrecoupment the benefits by during yearsreceived them the that
the NHRS was unaware of the section payments.9.9 The board declined to
refund teachers,retirement contributions to the four retired because

[t]he have all pension[teachers] received benefits that did notthey
earn artificiallybased on compensation figures.inflated earnable
The have received[teachers] total excess that are 10benefits
times the amount of their total excess [teach-contributions. The

anyhave had moneyers] collected from them in error toreturned
inthem the form of excess pension Theybenefits. would be

unjustly enriched if their contributions were returned to them
again.

We cannot conclude that inthe board decidingso “arrived at a conclusion
which cannot legally made,or reasonably be or abused its discretion or

arbitrarily,acted unreasonably, capriciously.”or Bailey,Petition 146of
Rather,N.H. at 198. the board inhas acted furtherance of its “fiduciary

obligation manageto the forNHRS the benefit of its members and
beneficiaries” in accordance with the statute. Barney,Petition 142 N.H.of

(brackets798, (1998) omitted).802

Affirmed.
DugganDalianis, Hicks, JJ.,and concurred.
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