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Reno, (LisaRA.,Orr & of Concord orally),Snow Wade on the brief and
plaintiff.for the

Cook, Little, (ArnoldP.L.L.C.,Rosenblatt & Manson of Manchester
brief,Rosenblatt and Daphne Lessard on the and Mr. orally),Rosenblatt

for defendant ScottW. Jackson.

P.L.L.C., (KateDowns Rachlin Martin of Littleton Strickland on the
brief), L.L.P., Phoenix,and Snell & Wilmer of Arizona Leach on the{Sid

orally),brief and for defendant Sargent Controls and Aerospace.

Duggan, plaintiff, (NHBB),J. The New Hampshire Bearings,Ball Inc.
J.)appeals {Smukler,decisions of the Superior Court concerning discovery

motions, evidentiary rulings, jury instructions and the denial of post-trial
motions. We affirm.

I. Pre-Trial Proceedings

2006,NHBB initiated this suit in early May alleging that W. Scott
Jackson, a employee,former NHBB confidentiality agree-breached his

by takingment approximately fifty-three computerNHBB files when he
left the company, and that Jackson and his current employer, Sargent

AerospaceControls and (Sargent), misappropriated NHBB trade secrets.
inparties engagedThe a andlengthy bitterly fought discovery process. At
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case, therequiringthe start of the the trial court issued two orders
all evidence relevant to the case. After seven monthspreservedefendants to

NHBB a motion to to NHBBdiscovery, compel Sargent grantof filed
servers,to server and in allbackup tapes employee computersaccess its

Tucson,facilitythree of divisions at its in Arizona.Sargent’s engineering
request, stating potential imaging upThe court denied the that the of to 250

burdensome,”hard drives was “too broad and but allowed NHBB to make
request. request Sargenta narrower NHBB renewed its to include all

servers,backup tapes only thirty-five employee computers.and but The
inthirty-five computers Bearing Engineeringwere those used the Kahr

Group, Sargent manufacturingthe division dedicated to The trialbearings.
court ingranted requestNHBB’s revised March 2007.

however,parties,The theirdisputed obligations Sargentunder the order.
allowed NHBB to the inthirty-five April,access hard drives but refused

to or Inbackup tapes. May,access its servers late the trial court clarified
servers;backup tapes,its order to include the but not the trialSargent’s

court Sargent produce backup tapes.ordered to the In late oneAugust,
trial, Sargentmonth before filed a motion in limine requesting the

exclusion of evidence concerning discovery disputes Hampshireunder New
401,402 objection,Rules of Evidence and 403. Over NHBB’s the trial court

granted motion.Sargent’s appeal, challengesOn NHBB the trial court’s
rulings concerning discovery grantingand the of the defendants’ motion in
limine.

II. Trial

juryThe could have found the followingfacts. Jackson worked for NHBB
in various engineering capacities twenty years.for over During December

2006, Labbe,2005 and January Harry a employeeformer NHBB then
atworking Sargent, recruited Jackson and convinced him applyto for the

position 29,2006,of northeast sales manager. JanuaryOn Jackson returned
Tucson,Arizona,from an interview with inSargent accepted positionand a

Sargent Februarywith on 1. resignedJackson from NHBB on 1February
(NHBBand laptopreturned his NHBB-issued laptop).

left,One month after he NHBB employees created a forensic ofimage
laptop partJackson’s NHBB as of a forensic Atraining course. forensic

bit,an exactimage replica,is bit for of the original storage device that
investigationallows of use withoutpast altering originalthe evidence.

of theAnalysis imageforensic with forensic software allows an investigator
device,to peripheraldetermine what devices have been to theconnected

accessed, device,what a user what has been stored on the and itwhen was
last accessed or modified. Because deleted files are not actually erased from

media,storage analysts are able to determine both current and deleted files
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longso as the latter have not been overwritten with new data.completely
however,laptopWhen the NHBB was theimaged, equipment operator

failed to activate the write blocker on the imaging equipment, thereby
changing the last access dates for certain system files.

Analysis of the forensic that afterimage returningshowed from Tucson
29,night Januaryon the of remotelyJackson twice accessed NHBB’s

(VPN),privatevirtual network and aserially accessed number of files on
minutes,the NHBB Each thelaptop. logon onlyto VPN lasted a few and

Jackson testified that he had night.checked his NHBB email that
Witnesses testified that his brief VPN access with limited data transmission
was consistent with retrieving email and not files.downloading Serial

time,access occurs when a multipleuser accesses files at the same thereby
creating the same last access date for each file. expertNHBB’s testified
that probable files;the most ofcause serial access is copying Sargent’s

however,expert, causes,discussed other possible such as simply selecting
accessed,or files.moving seriallyOf those files NHBB identified roughly

fifty-three that it believed to contain trade secrets or confidential informa-
tion. Those employeefiles contained performance reviews as well aas
number of documents in computer-aidedused engineering including:

formulas,engineering NHBB part specifications, production specifications
and information on customers’ products and requirements. There was
nothing suspect about Jackson possessing such files during employ-his
ment, theyas placedwere either on laptop bythe NHBB or created while
working projects.on NHBB seriallyThe other accessed files were Jack-
son’s personal files. The alsoimage showed that a Lexar flash drive was
connected to the NHBB laptop nightthe of January 29.

largely uponBased recovered emails between Labbe and Jackson during
recruitment, access,his Jackson’s remote VPN the serial access of files on

the NHBB laptop, drive,and the use of a peripheral flash NHBB filed suit
2006,in May alleging misappropriation of trade secrets. The trial court

issued an order for all toparties preserve any evidence related to the case.
2006,In late requestedNHBB that Jackson turn over for imaging his

camera, (Jacksondigital drive,the Lexar flash his wife’s laptop hislaptop),
— assistant,PDA personal digital hiscontaining plannercontacts and date

—■his wife’s mp3 player, and additional flash drives that were connected to
the NHBB or laptopsJackson at various times. Jackson and his wife
testified that the additional flash drives belonged to their children and had

did,been lost or destroyed. however,Jackson produce one additional flash
drive induring 2007,trial September after his wife it infound her son’s
room at her ex-husband’s house.

Comparison of the NHBB laptop and Lexar flash drive images showed
some, all,that but not of the serially accessed files copiedwere from the
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that after he decided toto the flash drive. Jackson testifiedlaptopNHBB
NHBB, laptop usingall files offthe NHBBpersonalat he took of hisresign

imagesthe Thelaptop.drive and transferred them to Jacksonthe flash
29 werecopied night January predominantlyshowed that the files on the of

documents,files, club andphotographs, countrysuch as Jackson’spersonal
records,marriage thoughand NHBB claimed other NHBB filesdivorce

a of time.periodwere taken over
The that at least two NHBB documents were takenimage also showed

openedfrom the NHBB and created and on the flash drive aslaptop
subsequentNHBB’s testified thatspreadsheets. expertMicrosoft Excel

which, any,on the drive made it difficult to determine if otheractivity flash
copied. copied engineeringNHBB files were The two files contained

dimensions, materials,and part specifications including partformulas
ma-performance capacities tooling specifications manufacturingand for

chines. Jackson and other witnesses testified that the contents of those files
inengineering specifications generallywere formulas and known the

customers,bearing industry widelyand available from text-engineering
catalog.books and NHBB’s internet

Analysis imageof the Lexar flash drive showed that a amount oflarge
drive, possibly any previousdata was added to the contents. Itoverwriting

2006,Februaryalso showed that in the drive had been connected to the
Faust,laptop Ryan Sargent employee.of a Both Jackson and Faust

providetestified that the drive was used to Jackson with Sargent’s sales
for years, nothingdata recent and that was transferred from the drive to

Analysisthe of a latercomputer. image computerforensic of Faust’s did not
files,any althoughreveal evidence of NHBB it did show that a large amount

of data had been added to the whichcomputer, reassignedhad been to a
time,different for aemployee period potentially overwritingof the

remnants of deleted files.
The image laptopforensic of the Jackson revealed the of thepresence

29,NHBB to Januarytwo files transferred the Lexar flash drive on as well
as an additional spreadsheet computerthat was on the NHBB but not the
Lexar flash drive. that after receiving phoneJackson testified a call about

5, 2006,May difficultythe suit on he had sleeping and searched his
at 4:00 a.m. for hecomputer any may accidentally copied,NHBB files have

—three, inplaced recycling theyfound and them the bin where remained
— 2007,with instructions not to erase them. inSometime June some of the

date,files’last access dates were thechanged, overwriting prior last access
argued Analysiswhich NHBB could have been after Jackson left NHBB. of

the Jackson did not reveal of the other NHBB atlaptop any files issue.
image laptopThe of the Jackson also showed that numerous files had

deleted, added,largebeen amounts of additional data had been and the disk
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were run it was turneddefragmenter cleanupand disk functions before
of data overwritesimaging. Adding largeover to NHBB for amounts

for topreviously analystsdeleted data and makes it far more difficult
runpresentdiscover what was beforehand. The functions that were delete

files and the of files on thetemporary rearrange placement fragmented
drive, which also make it more difficult to determine the content ofhard

manythat she not know how sodeleted files. Jackson’s wife testified did
deleted, that ran the functions to herregularly keepfiles were and she disk
running image laptopfaster. The forensic of the Jackson showedcomputer

only buyingthat it was the second time she had run those functions since
yearsthe two earlier.computer

thirty-fiveNHBB ran searches on for data containedSargent computers
activityin the NHBB files as well as the of anti-forensic softwarepresence

copythat could have altered or erased data. NHBB was also topermitted
registry computer, analyststhe file for each which can use to determine

computer.what hardware and software have been installed or used on a As
searches,a of the NHBB imaged eightresult seven or hard drives that

terms;produced againsthits the search the revealedremaining computers
wipingno indication of NHBB files or software. no NHBBAlthough files

found, producedwere ever three of the hard drives for hadimaging been
reformatted or all data. thereplaced, erasing Additionally, image of an

(IT)information technology employee’shard drive showed that disk-wiping
hadsoftware been installed and that a user had run internet searches on

erasing juryhard drives. The heard that the three computers were
replacedreformatted or of problems computerbecause hardware or

upgrades, and that it was normal for an ITpractice technician at an
information sensitive to have filecompany deletion software on his com-
puter. server,NHBB also had Sargent’s backup tapesaccess to for its email

tapebut one was not produced. juryThe heard that Sargent was unable to
produce tape reasons,that because it was unreadable possiblyfor unknown
overwriting damage tape.or to the

presidentThe of andSargent Bearingthe head of Kahr both testified
that runthey Sargent’shad searches of networks and were unable to find
any NHBB In response,files. NHBB tried to testimonyintroduce that
Sargent had restricted NHBB computersaccess to its during discovery and
that NHBB was therefore denied access to all Sargent’s servers and the
250 itcomputers had desired.originally Despite the fact that the trial court

the objectionsustained defendants’ based upon grantingits of their motion
limine,in NHBB was later allowed to cross-examine Sargent’s expert

concerningwitness NHBB’s limited access to afterSargent computers the
opened subject.witness the door to that NHBB attemptedalso to introduce

a copy preservation juryof the trial court’s evidence orders as exhibits.
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objection,trial the defendants’ it did instructAlthough the court sustained
beginning requiringthe that it had issued an order at the of the casejury

relevant to the case.parties preserve anyall to evidence
trial, juryAt the the instruction:requested followingclose of NHBB

case, Ibeginning requiringAt the of this issued an Order the
Thepreserve presenteddefendants to relevant evidence. evidence

Sargentdemonstrates that defendants and Jackson failed to
Therefore, ifcomply my youwith Order. find that a reasonable

in the of haveperson position Sargent Jackson wouldand/or
evidence,thepreserved you may assume that the evidence that

was not would have the andpreserved helped plaintiff, you may
the if helpful plaintiffdecide case as the evidence was to the and

presented by plaintiff duringthe the trial.

The trial court denied request gave followingNHBB’s and the instruction:

I instruct that allyou parties obligation preserveare under an to
documents and from the party reasonablyrecords time that the is

mayon notice that a document or record become evidence or be
subject case,in Indiscoveryto a lawsuit. this the Plaintiff
maintains that the Defendants intentionally destroyedlost or
certain subject preservationrecords or documents to a obligation.
The denyDefendants this and to the extent that documents or

Also,records are missing, they suggest explanations.innocent the
Defendants, turn,in destroyedmaintain that the Plaintiff certain

subjectrecords to a preservation obligation, a claim that the
If, evidence,Plaintiff has youdenied. based on the find that

records or documents would have been relevant to this case and
partythat a intentionally destroyedlost or them to keep the

secret, youinformation anmay draw unfavorable inference on
account of there beenhaving missing youdocuments or records. If
find, however, that there was an innocent explanation for the

documents,or ifmissing yourecords or find that those records
case,and documents would not have you maybeen relevant to this

not draw such an inference.

juryThe a inreturned verdict favor of the on misappro-defendants the
claim,priation of trade secrets but found in NHBB’s favor on its claim that

Jackson breached his nondisclosure contract. NHBB judgmentmoved for a
notwithstanding claims,the verdict on the misappropriation which was
denied, claims,and moved to set aside the verdict for a new trial on those
which was also denied. NHBB also moved for sanctions against the

spoliationdefendants for intentional of evidence. The trial court denied
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sanctions, authoritythat it had no to issuerequest statingNHBB’s for
it criminal under ourcontemptsanctions for what considered to be indirect

(2006).Rather,in 153 N.H. 764 theMortgage Specialists Davey,decision v.
General,Hampshire Attorneytrial referred the matter to the Newcourt

who, review,after declined to NHBB then to this court.prosecute. appealed
First, arguesmakes a number of on NHBBarguments appeal.NHBB

in Sargent’sthat the trial court erred NHBB’s access torestricting
Second,discovery. arguesand networks NHBB that thecomputers during

admissibilitytrial court made erroneous on the of evidencerulings by
granting the defendants’ motion in limine NHBB frombarring “explain-

juryto the in context theing] discoveryhow denial of access and abuse
abilityits tohampered directly misappropriation,”establish and later

excluding copies of the trial court’s evidence preservation orders as
Third, arguesexhibits. NHBB that the trial court erred by instructingnot

the that thejury orders,defendants had in fact violated the preservation
givingbut a neutral Finally,instruction instead. NHBB that theargues

trial incourt erred denying post-trial requestsits for a new trial and
discovery againstsanctions the defendants. We address each in turn.

III. Discovery

arguesNHBB that the trial court should have itgranted broader access
to Sargent’s computers and servers during discovery because misappro-
priation of electronic trade secrets is difficult to establish and thus requires

access,extensive examination of electronic systems.data broadOnly
NHBB argues, could assure the preservation and detection of evidence that

—is easily manipulatederased or intentionallyeither or unintentionally.
The defendants thatrespond judgethe trial acted properly by blocking
what would have been an “open-ended fishing expedition,” thus limiting
access to relevant systems.

concerning pretrialDecisions discovery are within the sound discre­
tion of judge. 630,the trial In the Matter Maynard Maynard,& 155N.H.of

(2007).636 We review a trial rulingscourt’s on the ofmanagement
discovery under an unsustainable exercise of discretion standard. Guyotte

O’Neill, 616, (2008).v. 157 erred,N.H. 623 To establish that the trial court
NHBB must demonstrate that the trial ruling clearlycourt’s was untenable
or prejudiceunreasonable to the of its Blagbrough Family Realtycase.

(2007).Prods.,A T 29,Trust v. & Forest 155 N.H. 40

Although discovery givenrules are to be a broad and liberal
interpretation, the trial court has discretion to determine the limits of

(1980).Inc., 707, 711discovery.Scarborough v. R.T.P. 120N.H.Enterprises,
A party’s forrequest appear “reasonablyinformation must relevant and
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Super.discoveryto lead to the of admissible evidence.” Ct. R.calculated
35(b)(1); court, therefore,N.H. at 711. The trial isScarborough, 120

discovery “open-­to within reasonable limits and avoidpermitted keep
to thatfishing expeditions” discoveryended or harassment ensure contrib­

orderly judicial Corp.,utes to the of business. Robbins v. Kalwalldispatch
451, 453(1980); Cutter, 112,120N.H. Accident &c.Co.v. 108N.H.Hartford

(1966).(1967); State, 271,114 v. 107 N.H.Spring RealtyRiddle Co. 278

theargues requiresNHBB that nature of electronic trade secrets
particularly discovery. discoverybroad Because electronic has been more

courts,in federal we look to those forpredominant guidance.courts We
data,begin by recognizing includingthat electronic forensic ofimaging

drives,hard is within the of material. In rescope discoverable See
(1stPharmatrak, Inc., 9, 17 2003);329 ScrapbookF.3d Cir. Antioch Co. v.

(D. 2002).Borders, Inc., 645,F.R.D.210 652 Minn. Because electronic
“[cjourtsintrusive,discovery easilycan become broad and have been

in requiring imaging computerscautious the mirror of where the isrequest
inextremely broad nature and the connection the computersbetween and

the claims in the lawsuit are inunduly vague or unsubstantiated nature.”
Threadworks, 05-1157-JTM-DWB,Stucky,Balboa Inc. v. No. 2006 WL

(D.763668, 2006).24,at *3 Kan. Mar. Without a showingsufficient of
need,relevance and courts disallow the “drastic discovery measure” of

permitting a to all anparty image opponent’sof electronic media. McCurdy
(10thGroup Inc., 822,v. American Biomedical Group, Appx.9 Fed. 831

2001). however,Cir. Courts are more receptive, requeststo circumscribed
specifiedlimited to individuals or computers expected produceto relevant

information. See Rowe Entertainment v. William Morris 205Agency,
(S.D.N.Y. 2002)421, 427-28,F.R.D. (granting432-33 revised and limited

request for defendants’ andbackup tapes prescribing protocolsemails and
Inc.,for imaging); Property Group mySimon, 639,Simon L.P v. 194F.R.D.

(S.D. 2000)641 Ind. (granting computers byaccess to used four named
individuals); Welles,Playboy Enterprises, 1050, 1053Inc. v. 60 F. Supp. 2d
(S.D. 1999)Cal. (granting access to defendant’s personal computer). We
find the limitations inimposed federal courts to be both sensible and
persuasive.

Here, the trial court denied NHBB’s initial torequest image all 250
computers every so,and server Sargent’s facility. doingused at Tucson In
it upon Sargent’srelied claim that the request was overbroad and
burdensome, and found that hardexamining every drive and server would
be “unnecessarily disruptive [Sargent’s] operations.”to thatGiven NHBB’s
claim tradeencompassed only bearings, Sargent’ssecrets related to that
Kahr division a inBearing comprised only portion operationssmall of its
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Tucson, onlyand that drive to laptop,Jackson connected his flash Faust’s
within the access Sargent’sit was trial court’s discretion to refuse NHBB to

Indeed,electronic once limited its requestentire network. NHBB to the
backup tapes allegations,and those relevant to the trial courtcomputers its
granted its motion to NHBB has not us that thiscompel. persuaded ruling

clearly case,prejudicewas untenable or unreasonable to the of its and
the trial not unsustainablytherefore court did exercise its discretion.

Evidentiary RulingsIV.

argues that it have toNHBB should been allowed introduce the context
in it was required Sargent’swhich to review data so that juryelectronic the

whycould understand NHBB had limited ofevidence misappropriation.
NHBBSpecifically, argues that the trial erred bycourt thegranting

defendants’ motion in to discovery disputeslimine exclude and then
thatcompounded by allowing Sargent’serror to testifywitnesses that they

had searched their electronic network and no NHBBfound data.

The admissibility of evidence is thegenerally within discretion of the
court,trial and we itsuphold rulingswill unless exercise ofthe its discretion

unsustainable. Murray Developmentalis v. Servs. Sullivan 149County,of
264, 267(2003). threshold,N.H. Tomeet this NHBB must demonstrate that

clearlythe trial court’s wasruling untenable or unreasonable to the
of itsprejudice case. Id.

admissible,To be evidence must be Evidencerelevant. is relevant if
“anyit has maketendency anyto the factexistence of that is of

consequence to the determination of probablethe action more or less
thanprobable it thewould be without evidence.” N.H. R. Ev. 401.

Although it is true Sargent foughtthat NHBB’s discovery requests,
the trial court ultimately decided that initial requestNHBB’s was over-­
broad. thatIntroducing Sargentevidence discovery requestsresisted that

denied, therefore,the trial court ultimately tendencyhas no to make the
existence of misappropriation probablemore than it would be without the

Empire Corp. Co., 1333,evidence. See v.Gas American Bakeries 840 F.2d
(7th 1988) (trial1341 Cir. court properly excluded evidence of discovery

irrelevant”);disputes because it was “at best probablycumulative and
Ventures, Inc., 814, 818(E.D.v.Waters Genesis Health 400 F. 2dSupp. Pa.

2005) (stating evidence of contentious discoveryand hostile disputes is
claim”). Indeed,“entirely above,irrelevant to Plaintiffs...the as discussed

discovery generally provinceis within the ofand discretion the trial judge,
jury.not the 155Maynard,See N.H. at 636. Because the trial court was

within its discretion circumscribe discovery,to its exclusion of discovery
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the ofprejudiceunreasonable tountenable orclearlywas notdisputes
therefore, exercise itscourt, unsustainablydid notThe trialNHBB’s case.

discretion.
discoveryin of the exclusion oflightthatgoes argueNHBB on to

that he andtestifiedSargent’s presidentwhendisputes, prejudicedit was
data and foundthe entire network for NHBBsearchedemployeeanother

however,suffered, certainlyhave wasmayNHBBAny prejudicenone.
theDespitewitness.Sargent’s expertcross-examination ofduringcured its

questiontrial court allowed NHBB todiscovery disputes, theexclusion of
dataSargent’sNHBB’s limited access towitness aboutSargent’s expert

by givingof examination non-scopetheexpandedafter the witness
answers.responsive

cross-examination, elicit that it was notNHBB was thus able toIn its
a hit onthey pre-agreedunless returnedcomputersto examinepermitted

terms, thirty-fiveto more thanoriginally imagethat it had wantedsearch
Sargent’s uponthat it denied access to servers. Basedcomputers, and was

answers, juryclear to the that NHBB hadthe witness’s it would have been
argueelectronic data than it desired. For NHBB toSargent’sless access to

to inform thethat it was because it was not allowedappeal prejudicedon
merit.jury scope discoveryof the limited of is therefore without

by copiestrial erred not ofargues admittingNHBB next that the court
exhibits, themjury requestedorders as even after thepreservationits

that therespond right-The defendants orders wereduring deliberations.
jurythe to instruct the as tofully judgeexcluded because it is the role of

the law from a court order.jurythe law rather than allow the to distill

of therequired interpretationof the orders anInterpretation
is ascope party’s legal obligationsThe of aparties’ legal obligations.

law, theprovince judge.and therefore within the of trial courtquestion of
(2001).Barnett, 334, Furthermore, legalese,147 atState v. N.H. 339See

times, Trialunderlying meaningcan the substance and of words.obfuscate
therefore, and to thecharged duty explainare with the to “statejudges,

the of law to thejury intelligible language applicable‘in clear and rules
”■ their is to be based.’ Rawson v.uponissues of fact which verdict

(1984) Provost, 263,Bradshaw, 94, 114(quoting125N.H. 99 Poulin v. N.H.
(1974)).Here, to its orders and theinterpret264 it was the trial court’s role

therein, inrelay obligations juryand then those to theparties’ obligations
justIt did that.intelligible language.clear and

Furthermore, have cumula-copies of the orders would beenadmitting
providing jurytrial the relevance of theAlthough questionedtive. the court

orders, andit did witnesses to reference the orderswith the actual allow
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fact they required partiesthe that to evidence in Afterpreserve general.
orders, gave jurywitnesses mentioned the the trial court the the following

instruction:

jury, you justMembers of the heard reference a Temporaryto
Order,Restraining you mayand hear further duringreferences

trial,the I just youcourse of this and want to let that theknow at
beginning of the case as well as the ofbeginning many cases such

this, there byas often is a one or both ofrequest partiesthe for
an Order of the basically preservingCourt the status quo.

evidence,After the close of the trial court further juryinstructed the “that
partiesall are under an obligation preserveto documents and records from

the time that the party reasonablyis on notice that a document or record
may become evidence or subject discoverybe to in a lawsuit.”

Review of the preservation orders reveals that the above areinstructions
an adequate summary of the inparties’ duties this case. Because the trial
court’s refusal to allow of thecopies orders into evidence clearlywas not
untenable or unreasonable prejudice case,to the of NHBB’s the trial court
did not unsustainably exercise its discretion.

Finally, NHBB argues that the trial court erred in not providing
copies of the orders to jurythe after they requested them during
deliberation. Because there is no record of that decision or NHBB’s

thereto,contemporaneous objection it has not preservedbeen and we
decline to review it. See E. Derry Nadeau,Fire 429,Precinct v. 155 N.H.

(2007)430 (declining record);review without sufficient Berliner v. Clukay,
80, 82-84(2003)(off-record150N.H. conferences inadequate preserveto an

objection).

V.Adverse InstructionInference

NHBB argues that the trial court byerred rejecting its requested
instruction, which would have stated that the defendants had in fact
violated the preservation orders. NHBB argues that the instruction was

abuse,warranted as a sanction for discovery but that the trial court
misinterpreted Mortgage Specialists, 764,153 N.H. as constraining its
authority to issue an adverse inference instruction aas sanction for
spoliation of evidence. NHBB further argues that the trial bycourt erred
referring only to the destruction of records,”“documents or byand giving
a party-neutral instruction stating partiesthat both allegedhad spoliation
of evidence.

The purpose juryof identify fact,instructions is to issues of material
explainand to to the injury, clear and intelligible language, the appropriate
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Bierman,v. 150them. Nilssonwhich it is to resolvebystandards of law
to(2003);Rawson, giveAtrial court’s decision393, 400 125N.H. at 99.N.H.

a rationalsupportevidence touponbe “somean instruction must based
(2008)28, 33Larose, N.H.v. 157in favor of that Statefinding [instruction].”

omitted). instructions, however,wording juryand ofscopeThe(quotation
are evaluated as ajudgeof the trial andare within the sound discretion
MacRae,v. 141 N.H.have them. Statejuror interpretedreasonable would

(1996). fairlya matter if it106, juryA is sufficient as of lawcharge114
theinjustice legalsuch that no is done tojurythe case to thepresents
409,N.H. Int’l 151 N.H. 418Carignan Speedway,of the v.rights parties.

(2004). case, in willjury instructions context. Id. WeIn a civil we review
entirety, explain adequatelyin fails to thecharge,reverse if the taken its

way juryin that the could have beenlaw to the case such aapplicable
misled. Id.

factquestionstrial discretion to remove ofgeneral, judge’sIn “the
(2000).620,Elgert,Pierre v. 145N.H. 621jury veryfrom the is limited.” St.

held, however, a formay grant party’s requestcourt the trial courtAs one
“(1)if that thean adverse inference instruction the evidence establishes:

preservehad an to it athaving obligationcontrol over the evidenceparty
(2) destroyedthat the records were with adestroyed;the time it was

(3)mind; destroyedof that the evidence was relevant toculpable state and
that a reasonable trier of fact could findparty’sthe claim or defense such

Funding Corp.that claim or Residential v.supportthat it would defense.”
2002)(2d omitted).Financial, 99,306 107 Cir.DeGeorge (quotationsF.3d

271;Murray,This accords with our own case law.See 149N.H. atstandard
(court certain(g)(2)(b) designatesee also Ct. R. 35 can facts beSUPER.

abuse). If, however,discoverytaken to sanction thereas established
factors, aany spoliationremains a of fact as to of the three isquestion

271judge. Murray, (affirmingmatter for the not the See 149 N.H. atjury,
here);substantially giventhe same as the instructionjury instruction

(1996).177,Webb,141Rodriguez v. N.H. 179

Here, juryNHBB’s instruction would have instructed therequested
complythat the had in fact failed to with the trial court’sdefendants

orders, and, if found a would havepreservation jury personthe reasonable
evidence, destroyed wouldthe that it could assume the evidencepreserved

NHBB’s case. The trial court refused the instruction becausehelpedhave
concerning spoliation requiredit that evidence theconflictingfound

fact, togo jury. nothingto to the In the trial court’s decision hadquestion
onlyto it aauthority Mortgage Specialists,do with its under which made

sanctionresponse post-trialreference in to NHBB’s mention ofpassing
Rather, that facts areprocedures. recognized disputedthe trial court
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conference,province jury.within the of the At the charge the trial court
that, court,upstated were it to the it would plaintiffscredit the witnesses.

However, say:it went on to jury is also free to credit“[T]he [defendants’]
respectwitnesses with to innocent explanations disappearancefor the of

files, documents,certain certain and so forth. juryWhether the should do
shouldn’t,that or not callmy up. . . it’s to the tojury make that

determination.” Because there were conflictingexplanations concerning the
evidence,defendants’ state of mind and the relevance missingof the trial

court properly juryallowed the to determine the andweight credibility to
givenbe the testimony. Devereaux,See Transmedia Restaurant Co. v. 149

(2003)454,N.H. 461 (stating weight credibilityand of testimony is within
the jury’s province).

We now turn to argumentNHBB’s that the of thewording
instruction was erroneous because it referred to the destruction of “docu­
ments and records” as opposed to the destruction of “evidence.” In the

trial,context of a thirty-day during jurywhich the heard voluminous
testimony evidence,concerning the destruction of jurora reasonable would
have understood “documents or records” to encompass the electronic data
at the heart of this case. The wording of the instruction did not thegive
jurors an law,erroneous conception of the and therefore reversal is not
required. Carignan,See 151 N.H. at 418.

Finally, argumentNHBB’s that it was giveerror to a party-neutral
instruction including reference to the spoliationdefendants’ claim also fails.

that,NHBB argues by equating the two allegations spoliation,of the trial
court left “the jury with an unfair impression of the givenevidence the
circumstances of that,this case.” theAlthough trial court stated were it the

finder,fact it would not credit the defendants’ itallegation, recognizedalso
that the jury was free to credit the witnesses as it saw fit. The trial court
stated:

I outgo[I]f on a limb and fully, fully credit the Defendant’s case
fully, fullyand witnesses,discredit [NHBB’s] there is a case that

[NHBB],could be made that start,as a policy from the was
attempting and, fact,to choke competition in an inference could be
made that this hard drive was being used for that purpose from
the start. Do I that if Iaccept No,were the fact finder? ... I don’t
accept that. But that’s not call.my

Because there was some evidence concerning NHBB’s improper imaging of
drive,the NHBB laptop hard the trial court did unsustainablynot exercise

its discretion in giving Larose,the party-neutral instruction. See 157 N.H.
at 33.
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MotionsVI. Post-Trial

toby denyingcourt erred its motion setthat the trialarguesNHBB
it tothough providea new trial “even refusedthe verdict and orderaside

thisjury requested. . . after thejury copyto the a of its Orders
above, this issue andpreservedNHBB has notinformation.” As discussed

by denyingalso that the court erredarguesto address it. NHBBwe decline
that substantial“recognizeda trial after the courtits motion for new

that the had beento the conclusion Orderssupportevidence existed
byviolated Defendants.”

conclusivelyagainstset if it is thejury’s may onlyA verdict be aside
mistake,if it the result of orpartiality,of the evidence or isweight
Co., 685,147 N.H. 692v. Houston Wire & Cablecorruption. Corp.PMC

(2002). means that the“Conclusively against weightthe of the evidence”
return. Id. will not overturnjuryverdict was one no reasonable could We

the verdict and orderthe trial court’s denial of NHBB’s motion to set aside
Andersona trial unless it was an unsustainable exercise of discretion.new

(2004).Smith, 788, 790v. 150 N.H.

to ofAlthough gave allegationsthe trial court more credit NHBB’s
jury differentlyit that the was free to find andspoliation, acknowledged

jury.the case to the That decision was not erroneous. After thesubmitted
defendants,credited the it was not an unsustainablejury apparently

lighttrial to the verdict in ofupholdexercise of discretion for the court
testimony.conflicting

the trial erred its motionFinally, argues by denyingNHBB that court
thereferring spoliation Hampshirefor sanctions and the issue to New

that the trialAttorney investigation. arguesGeneral for criminal NHBB
holding Mortgage Specialists constrainingcourt our in asmisinterpreted

not, however,discovery NHBB didpowerits inherent to sanction abuses.
(weGuyotte,in of 157 N.H. at 623present appeal.the issue its notice See

not in the notice Afterany appeal).will not review issue that was raised of
record, conclude that the trial court’sthorough review of the we also

Sup.plain Accordingly,decision was not error. See Ct. R. 16-A. we will not
address it.

however, clarify any misunderstandingto of ourbriefly,We write
in Mortgagein 153N.H. 764.The defendantsholding Mortgage Specialists,

trial, certaindestroyed prior produceevidence to failed toSpecialists
theminjunction forbiddingdocuments and violated the trial court’s from

secrets. Id. atoriginating mortgages using allegedly misappropriated trade
sanctions,In motion for the trial courtresponse plaintiff’s782. to the

of thepay integritythe defendants to fines “to vindicate therequired
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court,” as attorney’sas well reasonable fees and costs. Id. at 785. We held
that the ofimposition punitive fines to theprotect integritycourt’s
amounted to sanctions for criminal contempt opposedas to civil contempt.

atId. 791. Because the conduct the court was punishing occurred outside its
itpresence, authorityhad no to summarily impose for thepunitive fines

Rather,defendants’ indirect criminal Id. if thecontempt. trial court wished
requiredto vindicate its it tointegrity, was refer the matter for prosecution

—aby disinterested Id. atparty. 789. It was the nature of the sanction
—punitive conduct,fines not the ofcharacter the defendants’ requiredthat
prosecution. waydisinterested In no ourdid affect aholding trial court’s

inherent authority to sanction discovery by awardingabuses reasonable
costs,attorney’s by imposingfees and or any other appropriate sanction.

Super. (g)(2).See Ct. R. 35

Affirmed.
Broderick, C.J., Hicks,and JJ.,Dalianis and concurred.
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