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(1986)Routhier, 439, (duringRouthier v. 128 N.H. 440parties’ marriage);
women, drankhavingadmitted to affairs with othermarriage, husband

abusive,domineering, argumentative verballyand andexcessively, was
againfor in the 1960s andcounseling yearscaused wife to seek twowhich

(1958)470, 4711980);in Morgan Morgan,their v. 101N.H.separationafter
(husband wife, her,hit threatened to kill and used obscene and abusive

her, wife to become nervous and to losecausing “highlytowardslanguage
(husband(1950)Szulc, 190, heavilyN.H. 191 drankweight”); Szulc v. 96

profane language, causingabusive and wife to lose considerableand used
omitted)).(quotationto become “a wreck”weight completeand

insufficient, as a matterrespondent’sWe hold that the conduct was
law, seriously injured petitioner’sof to constitute treatment that the health

458:7, Feeling “angry, upsetor her reason. RSA V. andendangered
injurydoes not constitute either a serious to one’s health or adistraught”

endangerment meaningserious to one’s reason within the of the statute.
any petitioner’s physicalThe conduct at issue did not do harm to the

type anguish”Nor it her to suffer the of “mental thatwell-being. did cause
Robinson, 66 at 609.encompass.the statute was intended to N.H.

trial to the aAccordingly, grant petitionerwe reverse the court’s decision
458:7,fault-based divorce under RSA V.

inspecifically respondent’sBecause the trial court considered the fault
the of the when thecausing parties’ marriage dividing parties’breakdown

assets, vacatur,Inproperty lightwe vacate the court’s division. of this we
the inpetitioner’s cross-appeal.need not address issue her We remand for

proceedings opinion.further consistent with this

part; part;Reversed in vacated in
remanded.

DugganBroderick, C.J., Hicks, JJ.,and and concurred.
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DUGGAN, mother, Huff, appeals rulingThe and Jamie M. thepetitionerJ.
(Patten, J.), uponentered the recommen-Ossipee Familyof the Division

(Barber, M.), adopting parenting plana Marital Master the of thedation of
father, R. Huff. We reverse and remand.respondent and Lawrence

2005,infollowing. partiesThe record the The married and havesupports
K.H., in have children fromtogether, July partiesone child born 2006.Both

in Inprior marriages. During marriage, parties Effingham.the the lived
2006, petition,the mother filed a domestic violence filed for divorceOctober

Leicester,and returned to Massachusetts with the child. The father was
parenting every usuallyawarded time other weekend. The father exercised

parentinghis time at Kristen Wickman’s residence. Wickman is the mother
agesof the father’s two eleven anddaughters, eight.

2007,In the pending, pleadedNovember while divorce was the father
felony yearsto a and was sentenced to three to six in the Newguilty

Hampshire hearing, requestedState Prison. At the final divorce the father
full parenting per plannedone weekend of time month. He to allocate the

(aWickman,the prison Cherylweekend between himself at and Burns
father),long-time party.friend of the or another third The father planned

to have Wickman or Burns facilitate visitation at the and theprison allow
child time to bond with his Thehalf-siblings. parties represented to the trial

onlycourt that the father could visit with the child at the onprison
Thus,Saturdays between 8:80 a.m. and 11:00a.m. the father proposed that

Burns,the stay overnight Fridaychild on with Wickman or visit him during
hours,the prison visiting spendand the rest of the weekend with his

He stated that hehalf-siblings. essentially delegating remainingwas his
parenting time to or Burns. He also arrangementWickman stated that this

consideringwould be best the drive from the mother’s residence to the
—prison approximately way.two hours each

(GAL)guardianThe ad litem recommended that the father be awarded
parenting Saturday pertime one month and that the mother transport the

Burns,half-waychild and or another acceptable party,third thetransport
remainingchild the distance to the The “Iprison. GAL stated: think

transporting thing, stayinga child is one a weekend with people that are
not is Thething.” acknowledged onlyrelated another GAL that the reason
for the weekend visitation would be to allow the child to visit with his

that, instead,The stated thehalf-siblings. GAL mother and Wickman could
arrangementsmake for the children to visit. The mother agreed with the

recommendation; however, only eighteenGAL’s because the child is
old, she topreferred transportmonths the child herself the entire distance

prison.to the
parenting planEach recommended called for the father to have the same

parentingamount of actual time with the child. The trial court theadopted
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recommendation; thatprovidesthe schedulespecifically, parentingfather’s
mother except:the child will reside with the

theperHuff shall have time one weekend month atparentingMr.
inwith Mr. Huffs time to be theHampshire prison,New State

Burns, Wickman, or other thirdpresence Cheryl partyof Kristen
pickedand Petitioner. The child shall beacceptable prisonto the

Fridayat on and returned at 4:00 onup approximately 8:00
This will allow the child to have time with his two halfSunday.
whom he otherwise would not have time with.siblings,

(1)appeal, argues:On the mother there was insufficient evidence to show
(2)parenting plan appropriate plan;that the father’s was more than her the

trial error in the father time thatlegal awarding parentingcourt committed
he cannot to anthereby giving parentingexercise and de timefacto

(3)unrelated third and the trialparty; legal bycourt committed error
theinappropriately applying best interest standard.

The crux arguments dependsof the mother’s whether anupon
parent’sincarcerated visitation can be to a Thedelegated party.third

mother argues that the trial court’s decision to award time aparenting to
third overparty objection statutoryher exceeds its authority infringesand

herupon rightfundamental to parent. We first address the mother’s
statutory argument. superior jurisdiction“The custodycourt’s to award is
purely statutory, and the best interests of the child guide custodyall

in P.,decisions New InHampshire.” the Matter Jeffrey G. & Janette 153of
(2006).200, 203,N.H. In statutory interpretation,matters of are thewe

final arbiter of legislaturethe intent of the as inexpressed the words of a
(2008).421, 422statute considered as a Gallagher,whole. State v. 157 N.H.

2008)RSA 461-Achapter (Supp. topertains parental rights and
responsibilities. The trial court statutoryhas broad authority to allocate
rights parents.between See RSA 461-A:2.The statute encourages frequent
contact contrast,between the child and both parents. BySee id. the trial

authoritycourt’s to order visitation partieswith third is limited. Pursuant
461-A:6,V,to RSA the trial may parentingcourt award time stepparentsto

grandparents.or chapterRSA 461-A is silent as to custody or visitation
parties.with other third There is therefore no express statutory authority

fact,to order visitation with unrelated third Inparties. we have held that
custody cannot be to party objectionawarded an unrelated third over the

(2003).parent. 545, 549of a fit In the Matter Nelson & 149N.H.Horsley,of
Here, admittedly, the trial expresslycourt’s order does not visitationgrant

an party,to unrelated third but rather anto incarcerated father who
delegated it to an party. evaluatingunrelated third In whether such a
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a wedirectly party,is to visitation to thirddelegation equivalent granting
parentalexamine the effect of incarceration abilities.uponmust

in evaluatingthe factors the trial court “shall consider” the bestAmong
determining parental rights responsibilitiesinterest of the child and and is

incarcerated,a the of theparent lengthis the reason for and“[i]f
incarceration, a ofany uniqueand issues that arise as result incarceration.”

461-A:6,1(k). Thus, legislature acknowledgedRSA the has that incarcera-
statute,ability parental responsibilities.tion affects one’s to exercise The

however, does not instruct the trial court to what extent incarceratedas
must, therefore,parents may delegate authority.their We determine

inapplication supportswhether of this factor the trial court’s order this
case.

law, jurisdictions,Our ease as well as that of other that thesuggests
legislature parentincluded this factor because an incarcerated is unable to

M.,during periodcare for his child the of incarceration. See In re Adam 148
(2002)83, (“AlthoughN.H. 85 efforts to maintain contact with his[father’s]

commendable,child are the fact thatstill remains the child has been and
will be without his father’s care ofduring yearsmost his formative as a

behavior.”).result of his father’s criminal Although incarceration alone
necessarily preclude“does not the parent beingincarcerated from a child’s

(Minn.custodian,” 50,legal Albaaj, 2006),Reed v. 723 57 App.N.W.2d Ct.
an incarcerated parent byis “unavailable” reason of his or her incarcera­

See, (S.D.L.N., 893, 2004);e.g.,tion. In re 689 N.W.2d n.4 In Isayah897 re
C., (Ct.198, 2004);Rptr. ZZ,13 Cal. 3d 207 KApp. Randy Evelynv. 692

804, 1999); Wonnacott, 522,(App.N.Y.S.2d 806 Div. Babcock v. P.2d 524885
(Mont. (Neb. 1982)1994); Ditter, 642,In re Interest (per322 N.W.2d 645of
curiam).

parent child,Because the incarcerated is to careunable for the the
trial incourt is limited the andparental rights responsibilities mayit award
an incarcerated parent. consistentlyWe have stated that it is in the best
interest of the child to be in the care of the parents.child’s See In the

Thus,Matter Nelson Horsley,& 149 N.H. at 549. whether the incarcer­of
parent parentalated retains responsibility designate caregivers hingesto

upon the status of the other Limitedparent. circumstances exist that
parentwarrant the incarcerated the toretaining right designate a third-­

incarcerated,party caregiver. parentWhere one is unfit and the other is for
example, maythe incarcerated maintainparent custody designateand a

C., Where,caregiver for the child. See In re 13 Cal. 3d atIsayah Rptr. 207.
however, fit,parent maythe non-incarcerated is the incarcerated parent

Babcock, Instead,not a at 524.designate third-party caregiver. See 885 P.2d
the non-incarcerated parent custody parentretains and the incarcerated
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id.; Davis, 742,may visit with the child. See Matter Davis v. 648N.Y.S.2dof
1996) (incarcerated748 Div. entitled to reasonable visitation(App. parent

and to the The incarcer-grandparents provide transportation prison).will
therefore, aparent, may designate third-party caregiver,ated not over the

that theobjection parent, findingof the other absent a non-incarcerated
fit,unfit.parent parents may onlyis Where both are the trial court award

the incarcerated that he canparent actuallyvisitation time which exercise.
Babcock, fit,inexample, parentsFor where both were the mother had

legal physical custodyand of the child and the father had visitation.
Babcock, P.2d at felony885 523. The mother was then convicted of a and
sentenced to five inyears prison. requested permanentId. The father
custody of the child. Id. The Montana trial court held that it was in the
child’s in custodybest interest to remain the of thelegal mother and
awarded temporary custody to the child’s maternal aunt.great Id. at
523-24. The father retained visitation Id. at 524.rights.

appeal,On the Montana Supreme Court reversed. Id. The court held that
the incarcerated parent was unable to care for the child during her
incarceration, and, thus, pursuant statutoryto and constitutional authority,
the father was entitled to custody. (“right parent custodyId. of a to of his

fundamental,or her child is a right”);constitutional see Mont. Ann.Code
(“If§ parent40-6-221 either is dead or unable or refuses to exercise

parenting or has abandoned the family, parentthe other is entitled to the
).ofparenting... the child ....” The court said: “It has long been the law

in Montana that where a third seeksparty custody to the exclusion of a
natural the ofparent, right parentthe natural until aprevails showing of

Babcock,right.”forfeiture of that 885 P.2d at 524.The court went sayon to
abuse,findingthat of neglect, dependency,”“[a] or through proper proce-

dure, necessaryis for forfeiture. Id. The court held that proper procedure
followed,was not and thus the trial incourt erred awarding custody to a

party.third Id. at 525.

analysisThe Babcock is consistent with our own law. InSee re Adam
M., 148 N.H. at 84. RSA chapter provides procedural169-C requirements

parentalfor the court to limit rights. Biological adoptive parentsand are
“presumed parentsto be fit . . . until they are found to be unfit in an
abuse/neglect proceeding or a termination of parental rights proceeding.”

(2008) omitted).O., 781,In re 157Alexis N.H. 789 (quotation Once a parent
unfit,is deemed the other parent custodymust be awarded unless the State

2008).169-C:19-e,can thatprove parent is also unfit. RSA I (Supp. This is
“fit parents presumedbecause are to act in the best interest of their

(2005)J.M., 82,children.” In the Matter R.A. & 153 N.H. 96 (pluralityof
Thus,opinion). absent a determination that parentthe non-incarcerated is
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unfit, to visitation isstatutory authority grant third-partythe trial court’s
461-A:6,to and See RSA V.grandparents stepparents.limited

Thus,Here, unfit. trialparentneither has been declared the court’s
authority awardingis limited to visitation to the incarcerated father that he

that,to the father which isactually beyondcan exercise. Time allocated
an thirddelegated party, equivalent awardingthen to a third is to unrelated

inrights. grantsvisitation The trial court’s order effect visitation ofparty
eighteen-month-old partyan child to an unrelated third for an entire

weekend.

inconcerning statutory authorityOur conclusion the absence of this
theirright parentscase is consistent with the of to raise and care for

children, I,liberty protected bywhich is a fundamental interest Part
2Article of the New Constitution. In the Matter Nelson &Hampshire of

atHorsley, Similarly, Supreme149 N.H. 547. the United States Court has
recognized that “the Due Process Clause of the Fourteenth Amendment

the toprotects right parents concerningfundamental of make decisions the
care, Granville,custody, and control of their children.” Troxel v. 580 U.S.

(2000)57, 66 (plurality opinion). rightsParents’ over their children “are not
ineasily Only mayset aside. the most unusual and serious of cases such

inrights abrogated person.”fundamental be favor of an unrelated third In
the Matter Nelson & 149 N.H. atHorsley, rights548. Parental “haveof

State,operate against againstbeen found to the third andparties, against
omitted).(quotationthe child.” Id. at 547 “[P]arents have a natural

... managemententitlement to the exclusive of their children.” Id. at 548.
The mother argues familythat on this record the division should have

adopted her theparenting plan. planWhether mother’s should now be
decision,inadopted, light mayof our additionalrequire testimony and

Thus,fact-finding. hold,such a review is best left to the trial court. We
instead, statutorythat the trial court exceeded its and remandauthority for

proceedingsfurther consistent with this decision.

Reversed and remanded.

Broderick, C.J., Hicks, JJ.,and Dalianis and concurred.


