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Holland, Nashua,Francis G. of briefby orally,and for the petitioner.

Aivalikles, Nashua,William of by brief and orally, for the respondent.

DALIANIS, J. The respondent, Daniel R. Guy, inappeals the final decree
his divorce from the petitioner, Guy, {Forrest,Joni which a Marital Master
M.) J.)Superiorrecommended and the {Groff,Court approved. The
respondent argues that the courttrial erred it granted petitionerwhen the
a fault-based divorce. The petitioner filed a cross-appeal, asserting that the
trial court erred with respect to the ofdivision a particular marital asset.
We in part,reverse vacate in part and remand.
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married in Marchpartiesfollowing facts. ThethesupportsThe record
2006, a divorce onseekingin Marchfiled for divorcepetitionerThe1987.

reason, adultery, andandher healthendangeringof conductgroundsthe
(2004).458:7, Alternatively, sheII, V, VIISee RSAdrunkenness.habitual

See RSAdifferences.of irreconciliablegroundon thea divorcesought
2008).(Supp.458:7-a

in 2007.The court dismissedthe matter DecemberheardThe trial court
II,458:7, VII,adultery, see RSAdrunkenness andof habitualgroundsthe

hadrespondentthe that thegrounda divorce onpetitionerthegrantedbut
injure endangerhealth orseriously [her]to [her]treated as[her]“so

settlement, the458:7, propertyrespect parties’to theRSA V. Withreason.”
equitable. Theof their assets wasequalthat an divisioncourt determined

an unequalfavormightfactors thatconsidered twospecificallycourt
(1) parties’of thecausingfault in the breakdownrespondent’sthedivision:

(2) these two factorsinheritance. Becausethe value of hismarriage; and
out,” dividingcourt concluded thatthe“effectively each othercancelled]

wasequally equitable.assetsparties’the
bythe trial court erredcontention thatrespondent’sfirst address theWe

seriouslyof thatgroundon the conductpetitionerthe a divorcegranting
inprovides,RSA 458:7endangered her reason.injured her health or

“in theshall a divorce favor ofgrantthat the trial courtpart,pertinent
seriouslyother aspartyeither has so treated theparty... [w]heninnocent

458:7, firstprovisionV. This wasinjure health or reason.” RSAendangerto
Robinson,1840, 573:1; v.see Robinson 66in See Laws alsoenacted 1840.

(1891).600, to for a divorce... where theprovide“It was intendedN.H. 609
offall the established definitionof did not withincomplainedconduct
ofRobinson, theupon ground66 at 609. Divorcecruelty.” N.H.extreme

bodily injury;cruelty of actual or threatened directrequired proofextreme
seriously injureit mightof mere mental howeverpain,infliction“[t]he

reason, Id. at 608. The suffererlegal cruelty.”was notendangerhealth or
“[c]onstant,remedy law. Id. at 608-09.Whilehad no atof such conduct

action,innumerable, possiblyof and eachindignities speechand nameless
endurable,itself, more hurtful tomental lessmight anguishin causepetty
reason, any degreethan oflikelyand more to overturnwell-being,physical

blows,” make life intoler-“mightand while this conductpain produced by
“Inwelcome, cruelty.”not Id. at 609.legal... [it was]able and death

law,” 1840,in enacted thelegislatureof the theconsideration of this state
458:7,to RSA V. Id.predecessor

nearlyis identical to that which waslanguageThe of the current statute
1840,573:1. 1867,In amendedlanguagein the wasenacted 1840.Lawsfirst

modifyto both“seriously”adverb was intendedclarifyto that theslightly
The 1867 version of the statuteand reason.”“injure “endangerhealth”



413

a treated thepartyallowed divorce to be decreed: “V.When either has so
theseriously injure partyother as to health. VI. When either has so treated

(1867).seriously endangerother as to reason.” GS 163:3 Sections V and VI
(1926).Theyof the 1867version of the law were later PL 287:6merged. See
(1955).(1942);have RLremained so ever since. See 339:6 RSA 458:7

The gravamen groundof a cause of action for divorce on this “is the
to healthinjury danger by spouse.and the to reason” suffered the innocent

Robinson, 66 provedN.H. at 609. ‘Whether the behavior is a sufficient
of divorceground depends seriously injuredon... whether it has health or

endangered reason. This is the sole at 610.test.” Id.

“Any partybehavior of one which affects the physicallyother or
mentally is treatment meaningwithin the of the statute.” ItId. does not
matter whether the conduct was directed towards the innocent orspouse

the guiltywhether inspouse engaged the conduct with malevolent intent.
atId. 609-10.

While the statute does not require proof of conduct that would have
affected an average or person,reasonable it does require proof that the
health or reason of the complaining spouse was actually affected. In the

(2004).Gronvaldt, 551,Matter Gronvaldt & 150 N.H. 553 Whether theof
innocent party has been so treated questionis a of fact byto be determined
the trial court. Id. We will sustain findings rulingsits and theyunless are

inlacking evidential support or tainted errorby of law. Id.
order,In its narrative the trial court found that the following conduct

seriously injured petitioner’sthe health endangeredor her Inreason.
2005,December the petitioner surreptitiously discovered the respondent’s

passwordemail and accessed his e-mail account. She discovered that the
respondent was exchanging women,e-mails with other aincluding former
girlfriend. In their e-mails the respondent and his former girlfriend

another,theirprofessed and, times,love for one at their e-mails were
sexually suggestive. petitioner e-mails,When the discovered the she felt
“angry, upset, and distraught.”

This kind of effect theupon petitioner’s physical and mental health is
insufficient, law,as a matter of 458:7,to sustain a divorce under RSA V. In
cases ainvolving granteddivorce upon grounds,these the effect upon the
“innocent” spouse has been much more severe than mere anger upsetand
and the conduct in “guilty”which the spouse engaged was more brutal than

(husbandmerely a formere-mailing girlfriend. id. atSee 553-54 drank
basis,a daily wife,alcohol on was verbally abusive to punchthreatened to

wife, wife,exhibited uncontrolled anger and used scare tactics to intimidate
causing wife to suffer emotional distress and undergo counseling during
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(1986)Routhier, 439, (duringRouthier v. 128 N.H. 440parties’ marriage);
women, drankhavingadmitted to affairs with othermarriage, husband

abusive,domineering, argumentative verballyand andexcessively, was
againfor in the 1960s andcounseling yearscaused wife to seek twowhich

(1958)470, 4711980);in Morgan Morgan,their v. 101N.H.separationafter
(husband wife, her,hit threatened to kill and used obscene and abusive

her, wife to become nervous and to losecausing “highlytowardslanguage
(husband(1950)Szulc, 190, heavilyN.H. 191 drankweight”); Szulc v. 96

profane language, causingabusive and wife to lose considerableand used
omitted)).(quotationto become “a wreck”weight completeand

insufficient, as a matterrespondent’sWe hold that the conduct was
law, seriously injured petitioner’sof to constitute treatment that the health

458:7, Feeling “angry, upsetor her reason. RSA V. andendangered
injurydoes not constitute either a serious to one’s health or adistraught”

endangerment meaningserious to one’s reason within the of the statute.
any petitioner’s physicalThe conduct at issue did not do harm to the

type anguish”Nor it her to suffer the of “mental thatwell-being. did cause
Robinson, 66 at 609.encompass.the statute was intended to N.H.

trial to the aAccordingly, grant petitionerwe reverse the court’s decision
458:7,fault-based divorce under RSA V.

inspecifically respondent’sBecause the trial court considered the fault
the of the when thecausing parties’ marriage dividing parties’breakdown

assets, vacatur,Inproperty lightwe vacate the court’s division. of this we
the inpetitioner’s cross-appeal.need not address issue her We remand for

proceedings opinion.further consistent with this

part; part;Reversed in vacated in
remanded.

DugganBroderick, C.J., Hicks, JJ.,and and concurred.
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