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illustrative, see402-C:44,1, arewithin RSAlistedcostsadministration
to”). such,As “reasonablelimited402-C:44, (“including notI butRSA

predecessors.textualexemplifies itsattorney’s fees”

Affirmed.
JJ.,Duggan, concurred.Broderick, C.J., andand Dalianis
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(JamesPhinney Green, P.A.,Sheehan + Q.Bass of Manchester Shirley
and Karyl brief,R. theMartin on Shirleyand Mr. orally), for the
petitioner.

LLP,Peabody Q.Nixon of (CourtneyManchester Brooks & a. theon
brief, and Mark D. orally),Robins for the respondent.

HlCKS,J. The respondent, New Hampshire Insurance Guaranty Asso-
(NHIGA), J.)ciation anappeals order of Superiorthe (McHugh,Court

granting summary judgment in favor of the petitioner, Hospital,Exeter
(Exeter),Inc. denyingand NHIGA’s cross-motion for summary judgment.

Exeter,The trial court insolvent,declared that whose liability insurer is has
righta to $299,999indemnification from NHIGA for and is not required

(2006)404-B:12,under RSA I to aexhaust codefendant’s insurance
coverage. We affirm.

The relevant facts are as follows. Dr. Thomas aWharton is cardiologist
employed by Associates, (ACA).CardiologyAtlantic P.A. agreedACA to
provide Exeter with Dr. professionalWharton’s services theas medical
director of its cardiac laboratory.catheterization The agreement describes
Dr. relationshipWharton’s with Exeter as that of an independent contrac-
tor.

Dr. Wharton began Danieltreating Smith for anginaexertional in 2000.
He performed proceduresvarious over the course of Smith’s treatment. In

2001,May Dr. performedWharton a balloon dilation at inExeter order to
cure obstructions within Smith’s previously implanted grafts.vein Smith’s
right ventricle became procedure.lacerated theduring repairtoEfforts
the atdamage Portsmouth wereHospital unsuccessful and daysSmith died
later.
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in asMarch 2003actionbrought malpracticea medicalSmith’s wife
Wharton, and Exeter. Smith’sDr. ACAagainstof his estateadministratrix

riskunreasonably highaundertookDr.alleged that Whartonestate
that “Exeterrisks” andadvised of [the]was notthat “Smithprocedure,

The writ ofcomplications.”or to treat...the facilities stafflackedHospital
consenta violation of informeddefendantagainst eachassertedsummons

(Counts II, IV,VII); and(Counts V,VIII); deathI, wrongfulandnegligence
IX).(Counts III, VI, andwanton, conductor oppressivemalicious

ExeterACA.throughinsuranceliabilityprofessionalDr. Wharton had
Company.Insurancethrough PHICOliability insuranceinstitutionalhad

inliquidatedPennsylvania ordered PHICOofCommonwealth CourtThe
on the ofpartcertain dutiesinsolvency, triggering2002 due toFebruary

(2006).RSA ch. 404-Bof PHICO. See“stepto into the shoes”NHIGA
one coveredpotentially“there isbyExeter letter thatinformedNHIGA

bodilyallegedfor thepolicy PHICO]under with[itsclaim Exeteragainst
that, statute,byNHIGA, however, Exeterremindedinjuries of Mr. Smith.”

befrom NHIGA this wouldpotential recovery [on claim]“the maximum
of itsIt Exeterdeductible.” also reminded$299,999 statutoryminus the $50

liability claims.coverage for vicariousto “solvent insurance”exhaustduty
withagreementreached a settlementeventuallyExeterDr. Wharton and

Wharton, had to cover theDr. who sufficient insuranceestate.Smith’s
balance,theamount, paidExeterpart of the settlement.entire contributed

$299,999 NHIGA refusedcoverage.maximumexceeded the NHIGAwhich
contribution, citing Exeter’sany of Exeter’s settlementpartto reimburse

Exetercoverage.insuranceto exhaust Dr. Wharton’sstatutory duty
Bothdeclaratory seeking partiesindemnification.judgmentpetitioned for

summary judgment.moved for
It concluded that Dr.in of Exeter. firstThe trial court ruled favor

that ExeterIt found no indicationindependentan contractor.Wharton was
of theany exceptionsfor his under three“vicariously negligenceliable”was

of annegligencefor thegenerallyis not liableemployerto the rule that an
333,Corp. Groff,Ins. v. 148N.H.Lawyerscontractor. See Titleindependent

“(1)(2002) inemployeras of the(listing negligenceexceptions336
(2)contractor; employment fortheinstructing supervisingorselecting,

(3) in which the employerand instancesinherently dangerous;work that is
duty”).non-delegableis under a

that, againstthe Exeteralthoughfurther noted claimsThe trial court
toallegedExeter “alone isoverlapped respects,in someand Dr. Wharton

Reasoning disputethethe thathospital.”for its ofnegligent operationbe
v.Guarantyin N.H. Assoc.decision Ins.closely alignedmore with ourwas

(2006), v. N.H.571 than Assocs.Hosp., 154 N.H.Elliot OB/GYN of S.N.H.
(2006), thatthe court concludedAssoc., 154 N.H. 553 trialGuarantyIns.
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Exeter no dutyhad to exhaust Dr. insurance seekingWharton’s before
obligatedreimbursement from NHIGA and that ... to“NHIGA is

$299,999Hospitalreimburse Exeter for the agreementof settlement
payment.”

On NHIGAappeal, why subjectadvances four reasons Exeter theis to
(1)requirement 404-B:12,exhaustion I:within RSA the Smith estate

(2)alleged Wharton;the same claim against Exeter and Dr. there was
insufficient evidence to conclude as a ofmatter law that Dr. Wharton was

(3)contractor;an independent the Smith estate could nevertheless invoke
(4)the doctrine of apparent authority to establish liability;vicarious and

the Smith estate could have Dr. liabilityattributed Wharton’s to Exeter
because Exeter owed to Smith a non-delegable duty.

“While we conclude that the trial result,court reached correctthe we
affirm on the of slightly reasoning.”basis different Mathena v. Granite

Co., (1987).249,State Ins. N.H.129 251 In reviewing superiorthe court’s
summary judgment rulings, we theconsider evidence in lightthe most
favorable to each inparty its ascapacity and,the non-moving party if no
genuine exists,issue of material fact we determine movingwhether the
party is entitled to judgment Elliot,as a matter of law. 154N.H. at 574.The
instant dispute requires interpretation of the HampshireNew Insurance
Guaranty Act),Association Act (Guaranty RSA ch. 404-B. The interpreta­

ation of statute is to be ultimately bydecided this court. N.H. Ins.
Guaranty Frialator, (1998).Assoc. v.Pitco 573,142 N.H. 576 We interpret
the Guaranty byAct firstfocusing upon language,its bythen considering
the context scheme, and,of the overall statutory finally, by looking for
guidance to other interpretationsstates’ of OB/GYN,similar statutes. 154
N.H. at 556.

The Guaranty Act is intended

to provide a mechanism for the payment of covered claims under
certain insurance policies to avoid delayexcessive in payment and
to avoid financial loss to policyholdersclaimants or because of the
insolvency insurer,of an to assist in the detection and prevention

insolvencies,of insurer provideand to an association to assess the
ofcost such protection among insurers.

RSA 404-B-.2. chapterRSA 404-B applies tobroadly many offorms direct
liability insurance, :3,see RSA 404-B and “shall be liberally construed to
effect purpose,”[its] RSA 404-B:4.

nonprofitNHIGA is “a unincorporated legal entity,” 404-B:6,RSA
funded through assessments, 404-B:8,1(c).insurer “obligatedRSA It is to

claims,”the extent of 404-B:8, 1(a),the covered RSA and “deemed the
insurer to the extent of its obligation claims,” :8,on the covered RSA 404-B
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(2004)590,Assoc., N.H. 598-991511(b). GuarantyN.H.v. Ins.BensonSee
NHIGA).ofstatutory framework(discussing

“in determine theorder toa testtwo-partconductnormallyWe
third-party claimsinvolvingin casesof NHIGAobligationspayment

Frialator,by insured.” Pitcothepaidwhich have beenthe insuredagainst
againstbroughtactionunderlyingthefirst examineat 578. ‘We142 N.H.

obligationof NHIGA’sand extentthe existenceand determinethe insured
contend thatdoes notin that action.” Id. NHIGAindemnifyandto defend
determiningThus, limited toinquiryour isduty Exeter.it had no to defend

toobligation respectwithpaymentNHIGA’sextent of“the existence and
Id. at 578-79.againstclaim NHIGA.”the insured’s reimbursement

of“Nonduplicationis theGuaranty Act at issueof theThe section
404-B:12, part:in relevantprovides,of RSA whichRecovery” provision

anyan insurer underagainsta claimperson havingAny
a of an insolventpolicythanpolicyin otheran insuranceprovision

required. toclaim . . shall beis also a coveredinsurer which
onpolicy. payableamountAnyhis under suchrightexhaust first

byshall reduced the amountchapterthis bea covered claim under
policy.recovery under such insuranceanyof

recoveryfromclaimants doubleRSA404-B:12,1. provision prevents“[This]
OB/GYN, 154insolvency.”company’san insuranceby virtue ofor windfall

omitted).(quotationN.H. at 558
each “claimterms, exhaustion forGuaranty requiresActtheBy its

“a RSAcovered claim.”that also constitutesinsurer”against solvent][a
statutorythe twoI; Elliot, (discussingat 575404-B-.12, 154 N.H.see

requirement).exhaustiontriggeringprerequisites
unpaidnetGuarantythe Act as “ais defined withinclaim”“Covered

coverage and notclaim, out of and is withinin of which arisesexcess $50...
chapterpolicyto which thislimits of an insuranceapplicablein excess of the

RSAinsurer, if insurer... declared insolvent.”by an such isapplies issued
inclaims the404-B:5, that the relevantdisputeIV. NHIGA does not

Therefore, to theproceed examinecovered claims. weunderlying action are
toactionin the Smith estateallegations legalfactual and assertions

claims, anagainstany, “claim[s]if are alsowhich covereddetermine
OB/GYN,577; 154404-B:12,1; Elliot, at N.H.see 154 N.H.insurer.” RSA

at 559.

404-B:12, I,insurer,” specificallyis notan RSAagainst“[C]laim
to contem­construed the termGuaranty Act. We havedefined within the
third-partythea insurer andagainstclaim solvent“both an insured’splate
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claim the thatagainst gives againstinsured rise to the insured’s claim its
OB/GYN, 558; Frialator,solvent insurer.” 154 atN.H. see Pitco 142 atN.H.

litigants only578. Because the dispute Count VII for andnegligence
wrongful death, OB/GYN,we limit our discussion to this claim. See 154
N.H. at claim[],”Elliot,558. To the extent comprisesCount VII the “same

577; OB/GYN,154 N.H. 559,at see 154 atN.H. againstasserted Dr.
Wharton, insurer,”it constitutes a “claim against 404-B-.12,I,an RSA
subject to exhaustion of his insurance.

Count VII can be read to assert onliabilityvicarious the ofbasis Dr.
agencyWharton’s relationship with Exeter. withoutAssuming deciding

that such an agency existed,relationship any liabilityvicarious is aclearly
against insurer,”“claim 404-B.T2, I,an RSA it duplicatesbecause the

assertions of fault against OB/GYN, (WhereDr. Wharton. 154 atN.H. 559
“the ofonly theory liability ... againstasserted [the insured codefendant]
is vicarious . .liability . no acts or by[and] omissions insured[the

alleged,codefendant . . anynor . oftheory liability[,]are] direct . .. [t]he
.claims . . are the same because they are uponbased identical factual

assertions.”).allegations legaland
however,VII,Count advances other theories liability uniqueof to Exeter.

Paragraph two of the allegeswrit of summons that Dr. Wharton “acted
under the supervision and direction of and as employee,an agent and/or
servant of... Exeter.” After reiterating allegationthis in paragraph thirty
eight, fortyparagraph broadly avers that dutyExeter “had a to exercise

care,the degree of knowledge and skill of the average .hospital. . [and]
breached dutyits causing... [d]amages.” The plaintiffs pretrial statement
elaborated that a departure“[i]t was goodfrom accepted practiceand for
Exeter permit... to procedure performed[the by Dr. inWharton] ...
non-emergent patients ... without on-site surgicalcardiothoracic backup.”
In addition varietyto aalleging of direct negligence theories against Exeter

uponbased permitting Smith’s surgery place facilities,to take at its the
fairlywrit can also be read to assert a claim against Exeter for negligent

supervision of Dr. 318,Wharton. v. Seekamp,Robbins 122 N.H. 322Cf.
(1982) (plaintiffs tofailure use “products liability”words in didpleadings
not preclude claim for negligent design and manufacture where language

action).tracked statute supplying cause of

The for a claimbasis of negligent employment or supervision
brought anagainst employer where the employee harms a third
party is not the vicarious liability of the respondeatdoctrine of
superior, a separate theory Thus,but of employer liability. claims
for negligent hiring, training and supervision encompass direct
liability as a result of the misconduct of the employee.
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Hampshire LawPractice, Local GovernmentLoughlin, New14 P.
836,126 N.H. 840Farmington,(1995); v. Town1041, see Cutterat 297§ of

(1985).

direct faultforor several basesallegesVII oneBecause Count
claimthe sameExeter, not constituteit doestoattributeduniquely

anagainstais not “claimand, accordingly,Dr. Whartonagainstasserted
that twoElliot, (holdingat154 N.H. 577404-B:12, I.insurer,” SeeRSA

the same claimwere notthough overlapping,negligence,for medicalclaims
baby’sand afterduringcharged negligencewithwerehospitalsbothwhere
care).pre-natalnegligentwithchargedwasonly hospitalbut onedelivery

claimQ,”RSAof the coveredto the extent“obligatedis thereforeNHIGA
404-B:8,1(b), in “thatinsurer,” RSA“deemed ...404-B:8,1(a), Exeter’sas

404-B:8,$300,000,”RSAwhich is less thanclaimof each coveredamount
a non­to Smiththat Exeter owed1(a). Indeed, argumentNHIGA’s

conclusion.would, thisanything, supportifdutydelegable

trialconcerning theremaining arguments,not reach NHIGA’sWe do
contractor, anbecauseindependentanDr. wasfinding that Whartoncourt’s

selection, instructionnegligenttheliabilitydirect forsubjectis toemployer
148Groff,Seecontractors.independentandagentsof bothsupervisionor

Council, 147 N.H.Training336; Herman v. MonadnockN.H. at PR-24
(2002).754, 758-59

Affirmed.

Duggan, JJ., concurred.C.J., andBroderick, and Dalianis

Rockingham
No. 2007-540

HampshireNewThe State of

v.

AtaAlain

14,JanuaryArgued: 2009
5,Opinion 2009Issued: March


