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(Thomas on thePC, Morganof SalemMorgan,ThomasLaw Officeof
orally), plaintiff.for thebrief and

(FranklinP.L.L.C., on the briefJones, Rochester C. JonesofWensley &
orally), for the defendant.and

realfor the ofHicks, petition partitionin 1992 as abeganThis caseJ.
defendants, David E.Flaherty,I. and thethe Jeanplaintiff,betweenestate

Neither theOssipee.the Town ofNational Bank andDixey, Granite State
in defendantthe current matter whichpartythe is a tonor townbank

defendant)(the (Fitzgerald,the CourtSuperioran order ofappealsDixey
and toJ.) pro confesso,and decreeto vacate a defaultdenying his motion

and remand.a new trial. We vacategrant
1980s, and theplaintiffin In the thedispute.are notThe relevant facts

jointin as tenants withadjoining Ossipeelotstwopurchaseddefendant
1980s, moved onto one ofIn the late the defendantsurvivorship.ofrights

2)(Lot there, login and later in a homefirst a trailerthe lots and resided
continuously sincefunds. He has resided therewith his ownconstructed

that time.
1992, seekingin the courtbrought petition superioraplaintiffIn the

In her themonetary damages. petitionandof the real estatepartition
defendant, that the2 to the andthat Lot be awardedplaintiff requested

(Lot 1) moneyto recover shesoughtawarded to her. She alsoother lot be
lots, damages beingas well as forthe twoallegedly spent purchasing

defendant, petition,aware of thethough apparentlyfrom Lot 2. Theousted
to the petition.and took no action relativeno or answerappearancefiled

filed,the was the defendant waspetitionsix months afterApproximately
judgmentinformed that wouldplaintiffin default and the wasdeemed to be

entry judgment promotion for offilingin her favor the of auponbe entered
confesso.

later, a motion file athe had not filed but didplaintiffSix months
that both lotsprovidedThe decreepro proposeddecreeproposed confesso.

The Trialalong money damages.withplaintiff,would be awarded to the
J.) amendment,decree, inwithout(Gray, signed proposedtheCourt

decree, orcopydid not receive a of theFebruary 1993. The defendant
inthe decreeplaintiffit The never recordedsigned.notice that had been

assessed,deeds, the andpaid damagesof the defendant neverregistrythe
damagesexecution on the award.soughtthe neverplaintiff

2007, to vacate the 1993seekingfiled a motionJulyIn the defendant
trial, in that he was notarguing, part,to a newgrantdefault and decree and

timelyThe did not file aMay plaintiffthe decree until 2007.aware of 1993
2007,and, in amotion Octoberand answer to the defendant’sappearance

thereafter, a motion forplaintiffthe filedShortlyof default issued.notice
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late appearance and a motion for the removal of the default against her.
Rather than hold a orhearing upon motions,rule the April 29,2008,on the
trial court it,issued an order in which sua sponte, applied the equitable
doctrine of laches and concluded that it barred the defendant’s attempt to

thereopen case. Following the denial of reconsider,his motion to the
appealed.defendant

Before addressing the merits of the appeal,defendant’s we first deal with
his pending motion,motion to Instrike. that the arguesdefendant that the
plaintiffs brief uponrelies a deposition that was not in the record before

and,the trial therefore,court both the deposition any portionsand of the
plaintiffs brief relying upon it should be stricken. In response, the plaintiff
argues that the defendant has also relied upon portions of the deposition, as
well as other information not in the record Therefore,before the trial court.

argues,she the motion to oughtstrike to be denied.

On appeal, we consider only evidence and presenteddocuments to the
trial 13;court. See Sullivan, (2001).SUP.Ct. R. 713,Lake v. 145 N.H. 717
Accordingly, we grant the motion to strike. We also note that to the extent
either party relies upon documents or evidence not presented to the trial
court, we do not consider them.

Regarding the defendant’s claims on appeal, he raises numerous
—issues all relating singleto a inquiry whether the trial court inerred sua

sponte, and without a hearing, theapplying doctrine of laches to dismiss his
toattempt undo what he alleges was an impermissible decree in 1993.We

conclude that the trial court erred.

Laches is an equitable doctrine that bars litigation when a
potential plaintiff slepthas on his rights. Laches is not a mere

time,matter of but is principally a question of the inequity of
—permitting the claim to be enforced an inequity founded on

some inchange the conditions or relations of the property or the
parties involved.When the indelay bringing the suit is less than

applicablethe statute of limitation period, laches will constitute a
onlybar to suit if delaythe was prejudicial.unreasonable and In

determining whether the doctrine apply suit,should to bar a the
court should consider the knowledge of the plaintiffs, the conduct

defendants,of the the vindicated,interests to be and the resulting
prejudice. The trial court has broad indiscretion deciding
whether the justifycircumstances its application, and unless we
find that the trial court’s decision is unsupported by the evidence
or law,erroneous aas matter of we will not overturn it.
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(2007)(citations,110, 118 quotations,Skaltsis, N.H.155v.CapitalPremier
omitted).and bracketsellipsis,

the defendant’sfindings regardingthe trial court’sthatWe conclude
by evidencesupportedare notplaintiffto theprejudiceand theknowledge

ininequitynothere would beThus, conclude thatwein the record.
him his claim.pursuetopermitting

despitethatthe trial court foundknowledge,the defendant’sRegarding
served, petition.of thehe was awarenot properlythat he washis claim

trial courtthe thepetition,was aware ofthe case that hemayit beWhile
he was aware ofwhetherrulingmakes no aboutevidence andto nopoints

rightsof hisextinguishmenttherelief andrequestedin thethe alteration
thereviewedMoreover, periodicallythat hethe defendant aversin Lot 2.

found no informationand 2007 andbetween 1993of deedsregistry
such, thebeen terminated. Asrights hadownershipthat hisindicating

that the defendanttrial court’s conclusionnot thesupportevidence does
of laches.impositionthejustifythe decree so as toknew of

trial court found that shethe theplaintiff,the toprejudiceRelative to
motion to vacateshould the defendant’sprejudiced”“significantlywould be

whybut did not stategranted,and for a new trial bethe default and decree
theindicatingin record thatis, however, evidence theThere nothat is so.

her since the decree wasas ownpropertyhas ever treated thisplaintiff
there, orto resideattemptedthat shein 1993.There is no evidencesigned

defendant, indicatingelse that sheanythingor dorent from thecollect
the defendant. Whileownership byclaimanythe free ofpropertyowned

thepartiesthe aboutbetweento have been discussionsappearthere
that the2007, nothing indicatingand there is1993property between

orproperty,defendant from thethe removal of thesoughteverplaintiff
Furthermore, hasthe defendanthim of the decree.that she had informed

and, isthough1993 therepropertymaintain the sinceto insure andpaid
the Weproperty.all of the taxes onpaidhe to havedispute, allegessome

that thethe conclusionsupportsthat the evidenceagreethus do not
ofto her claimchallengethe defendant’sprejudiced bywould beplaintiff

in the defendantshort, inequity permittingnoIn there would beownership.
haveought not topropertythat his to theprove rightstoopportunitythe

ineliminated 1993.been
lapsedue to theprejudicedthat will be becauseallegesThe sheplaintiff

to enterthe “defendant had consenttime, whetherregardingof evidence
notreliable, if at all. We do2, less availablewhat terms” will beLot and on

isof the available evidencein the valuethat the diminutionagree
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cutsufficiently prejudicial to short the defendant’s to that heattempt show
the ofrightful propertyis owner the which heupon has resided for more

years.than fifteen
plaintiffThe also contends that she would be prejudiced by the fact that

and, owner,the inproperty has increased value removingbecause she is the
it from ownershipher constitute prejudice.would economic While the
plaintiff might experience prejudicesome a ofas result a ofpiece valuable
property noted,being removed from her ownership, as the defendant has
argued inspectionsthat his of the registry of deeds did not hisreveal that

2 Thus,inrights Lot were ever terminated. he believed that his aright as
joint such,tenant tocontinued exist. As he prejudice beingwould suffer by
prevented attempting prove We,from to therefore,that he 2.owns Lot do

agreenot that the potential prejudice against the plaintiff is tosufficient
support the imposition of laches. Accordingly, we thatconclude the trial

incourt erred theapplying doctrine of laches.
In the ofjudicialinterest economywe also address the defendant’s claims

that the decree pro and default against vacated,him ought to beconfesso
and a new trial Asgranted. noted previously, the plaintiffs original prayers
for relief included requestthe that the defendant be awarded Lot 2. This
request was altered when the proposed decree was submitted.

As pointed by defendant,out the Superior 24,Court Rule which was
in 1992,effect in states: “No plaintiff amend,shall have leave to inunless

default,form,matters of after a defendant,until a notice upon the to show
whycause the amendment allowed,should not be has been served.” There

is no dispute that the defendant notdid receive notice of the proposed
decree which subsequentwas filed to Further,his default. it can hardly be
gainsaid that the amendment of the relief from a more or less equal
partition of the property to an award of the entire property aalong with
judgment of monetary damages is something more athan “matter of form.”
Thus, the defendant was entitled to have been served with notice. As the
amendment required the notice,defendant to receive and as there is no
dispute that the notice,defendant was not served with we conclude that the
1993 prodecree must be vacated.confesso

The plaintiff contends that a decree pro onlyadmits the factsconfesso
pled, Co.,see Bell v. Liberty Mut. Ins. 146 190, (2001),N.H. 196 not the

law,conclusions of and because she had pled facts relative to both itlots was
for the trial court to fashion a legal remedy lots,relative to the itwhich did.
Also, according plaintiff,to the 24 applies onlyRule to to theamendments
factual allegations prayer Thus,and not the for relief. an amendment to the
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theupon24 no effectRule hasnotice andrequirenotfor relief doesprayer
agree.notWe dodecree.

factswell-pledthemay limited tobeFirst, proa decreewhile confesso
limited.it is likewise24 thatsuggestingin Rulenothingisalleged, there

or topledthe factsamendments tobetweenrule draws no distinctionThe
Therefore, amendmentanyCt. R. 24.for relief. See SUPER.prayerthe

toform, partythe defaultedof entitlesdefault, if a mattermore thanafter
allegationsfactualmay have madeMoreover, plaintiffwhile thenotice.

tofacts entitled herlots, contend that thosedid notto both sherelating
states that the defendantfact, petitionof herIn the first countLot 2.obtain

effect,was, in anThus, contraryclaim to theanyLot 2.should receive
thein one ofthe facts countfor relief andprayerto theamendment both

Constr., 141 N.H.Assoc. v. MoultonHomeownersSee Lakeviewpetition.
was(1997). Rule 24 the defendant789, that underWe conclude792-93

notice,amendment, of the 1993in the absenceandto notice of theentitled
cannot stand.decree

nothowever, against the defendant isclear, that the defaultWe make
petitionof and thathe aware theadmits that wasThe defendantvacated.

Thus, nothingin there isor answer 1992.appearanceto file anhe chose not
way improperlyin entered.anyhim wasagainstthe defaultindicating that

tooughtan to do whatInstead, only given opportunitythat he beholdwe
1993, proproposedin the decreedone to addresshave been confesso.

1993of and thefindingcourt’s lachesvacate the trialAccordingly, we
proceedingsmatter for furtherand remand theprodecree confesso

this opinion.withconsistent

and remanded.Vacated

Duggan, JJ.,Broderick, C.J., concurred.Dalianis andand


