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(J. Andrew J.PA, Marr andof Nashua DanielKerrigan,&Hamblett
brief, orally), petitioners.Marr for thethe and Mr.Piela on

Manchester, orally,and for theKalinski, on the briefofDaniel J.
respondents.

Mastroianni, anHlCKS, appealand PatriciaThe Davidpetitioners,J.
J.) bytitle adversedenying them{McHugh,of the Trial Courtorder

andreal estate. We reversestripto a small of residentialpossession
remand.

acquired aundisputed.are The MastroiannislargelyThe material facts
inat Avenuereal estate in 1998 located 13 Veronicaparcel of residential

inpropertyTheir in title the 1975.predecessor acquiredSalem.
Wercinski, acquired abuttinganrespondents, JosephThe and Pamela

thepredecessorin at 4 Lucille Avenue.Their had ownedparcel 2005located
in mistakenlyThe and their titleparcel parties predecessorssince 1979.

a of the Wercinskis’preexisting along portionbelieved that a stone wall
boundarythe Theparcel boundary properties.marked the between two

The and theiractually predecessorwas east of the stone wall. Mastroiannis
treated thegrass, plantedin title had mowed flowers and otherwise

area oftriangular approxi-as their own. The contested land is aproperty
2006,in thediscovering boundary.02 acres. the actualmately Upon

eastward and removed the flower bedsWercinskis relocated the stone wall
in an effort to reclaim the land.

pursuantThe to title to RSA 498:5-apetitioned quietMastroiannis
(1997), trial,bytitle adverse After a bench the courtasserting possession.

wasby predecessorconcluded that use of the .02 acres the Mastroiannis’
finding,thistwenty years. Notwithstandingexclusive and continuous for

the trial court ruled that the Mastroiannis had failed to show notorious
underadjoining property operate[d]because “the owners of thepossession

the belief as to where the line is located.” The court alsopropertymistaken
partiescan theadversity by assumptionruled that “no exist when

Thus, thethe line.” it found “as a matter of lawproperty [that[mislocated]
in formakingto meet their burden a claimfailedMastroiannis] ha[d]

possession disputed parcel.”adverse of the
the that the trial court committedappeal, argueOn Mastroiannis

by parties’ subjectiveerror as the beliefstreating dispositivereversible
property agree.about the location of the line. We



possessortheby possession,adversepropertytitle to realacquireTo
continuous, and uninter­adverse, exclusivetwenty years ofmust show

anthe thatnotice to ownergiveso as toof the land claimedrupted use
A & TRealty Trust v.FamilyBlagbroughmade.beingclaim isadverse

(2007). legaltrial court’s29, review theProds., 33 We155 N.H.Forest
(2005),359, butN.H. 361novo, see, v. 152e.g., Gagnon,Osmanderulings

record, 155Blagbrough,byif thesupportedof factfindingsto itsdefer
N.H. at 33.

AdversityI.

where norightunder a claim ofwhen made“Ause of land is adverse
(1994).240,Shortt, 244 “Adverse139 N.H.v.exists.” Town Warrenright of

...” Id.or permissionuse without licensedefined as ause has been
omitted). in nature.trespassoryuse isAdverseand brackets(quotation

640, (2001); v.Kazmirchuk, Flanagan642146 N.H.v.Bonardi
(1994). if it consists of561, 572 ‘trespassory’isPrudhomme, N.H. “Use138

which he can obtaincan or forpreventwhich the fee holderwronga
Bonardi, 642 (quotation146 N.H. atof action.”damages by legalmeans

fact,omitted). normally a ofadversity questionof isAlthough the element
law that theShortt, 242, ruled as a matter ofat the trial court139 N.H.

titleadversity acquire bytorequisitetheprecludedmistaken beliefparties’
disagree.Wepossession.adverse

valid,claim, otherwiseview is that an adversewidely accepted“The
claimant’s propertyas to where thebydefeated an initial mistakeis not

POWELL,16 R. POWELL ONneighbor’s property begins.”ends and the
Property 2008);(Michael ed.,91.05[3], see§ at 91-25 Allan WolfReal

or Mistake as toAnnotation, IgnoranceDue toAdverse Possession
(1935).Boundaries, 14,97 A.L.R. 18

apossessionholds actual ofThus, a landowner-claimantwhere
exclusively,right openly,a claim ofstrip of land underdisputed

mistakenly believingcontinuously statutory period,for theand
line, the landowner-claimantholdingis to the truethat he or she

line, immaterialthat and it isupthe title toacquires neighbor’s
in the ofhave claimed absencemightthe landowner-claimantwhat

a mistake.

Powell, -26.supra at 91-25 to



Support majority jurisprudence.for the rule lies within our We have
adverse,recognized that in use waspreviously determining whether “[i]t

not, mistaken,matters that the was hadpossessor and he been better
informed, Bruno,would not have entered on the land.” Hewes v. 121 N.H.

(1981) omitted).32, 34 It(quotation is well that “[acquiescenceestablished
may boundary parties twenty yearsestablish a where the orfor more have

boundarya certain as onerecognized being the true and have occupied
Munnis,respective 20,accordingly.” Rautenbergtheir lots v. 108 N.H. 23

(1967). Coleman,Finally, 118, (1848),Knight v. 19 N.H. 119-20 states that
possession twentyadverse occurs fence had maintained for“[where a] been

in the same allyears place, possessor][adversethe the time toclaiming
to the fence.”own

rule, mistaken,trial court theespoused minority regardsThe which
necessarilysubjective preventingbeliefs “as the existence of the required

Powell,right.”claim of atsupra 91-27.This view does not accord with our
expressly subjectivecases repudiating inquiries testingwhen the elements

Hewes,possession. 34; McIsaac,of adverse 121 N.H. at see Kellison v. 131
(1989).675,N.H. 680 the rulingBecause trial court’s on the element of

law,adversity rested an ofupon error we reverse and remand for further
Ranches,in light holding. 233,consideration of our v. 123 N.H. 238Avery

(element(1983) fact); Novak,of is aadversity question of Ucietowski v.see
140, 145(1959);102 ManufacturingN.H. Newmarket Co.v. 24Pendergast,

54, (1819).(1851); Johnson, 31,N.H. 63 v. 2 35Atherton N.H.

NotorietyII.

The above analysis applies with force to the ofequal element
notoriety, which the public policy“rests on that inexisting rights land

notshould be lost unless the owner onput guardhas been tosufficiently
him or herenable to take actionpreventive with reasonable promptness.”

Powell, 91.04[1],§supra at 91-16. Subjective beliefs regarding the
oflocation boundaries in theimpair anydo not way adversely possessed

party’s ability gain Kellison,to of the possession.notice 131N.H. at 680.Cf.
Indeed, the disputeWercinskis do not this and cite no decisional forsupport
the trial ruling subjectivecourt’s that beliefs about the location of a
boundary preclude notorietythe element of a matter ofas law.

Wercinskis, however, because,The anargue alternative basis to affirm
favor,prior rulingto in their the trial court noted that “case suggestslaw

that moresomething than occasional a lawn or ofmowing of planting
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notoriety.ofrequirementthesatisfytonecessary”would beflowers
actsthat thearguethein Wercinskisholding Blagbrough,ourRelying upon

to notoriousnot amountdopredecessorby the Mastroiannis’undertaken
possession.

thefromlanguagethat the relevantdecidingassume withoutWe will
elementruling on theas an alternativecan be understoodtrial court’s order

havean error of law. Weruling isanyconclude that suchnotoriety. Weof
or, inactual noticerecord owner haswhere thenotoriouspossessionfound

character thatnotice, is of suchpossessionwhere theof actualthe absence
Feranld, 86Dame v.inquiry.due Seethroughrevealedit have beenwould

9, (1931); v.Morin, 12 Pease(1934); v. 85 N.H.468, Weeks471-72N.H.
91.04[1], -17.(1916);POWELL, § at 91-16to201, 204 supraWhitney, 78 N.H.

notice.”there is actualpossession,of theactually“If the knowsowner
Thus, a is91.04[2], possessor-18.POWELL, § “[w]henat 91-17 tosupra

notoriousopenthe anddisputed property,of theactually in possession
Pease,91-17; N.H. at 204.at see 78normally met.” Id.isrequirement

notice. Seeonlyit dealt with constructivebecauseBlagbrough inappositeis
33; 24 N.H. at 63.Pendergast,at also155 N.H. seeBlagbrough,

in title waspredecessorthat the Wercinskis’The trial court found
that thisIt follows thendisputed property.of thepossessionof theaware

concealment,and, the elementsome form ofactual notice absentis a case of
noDame, 472. Because there was86 N.H. atnotoriety is met. Seeof

concealment, reject argument.the Wercinskis’of weevidence

Reversed and remanded.

Duggan, JJ.,C.J., concurred.Broderick, and Dalianis and


